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WALLACE’S REPORTS OF CASES ARGUED AND DETER- 
MINED IN THE SUPREME COURT OF THE UNITED STATES.! 


In a work which Lord Chief Justice Erie, in delivering the 
considered judgment in the great case of Kennedy v. Broun, 
(16th January 1863)? characterized as one ‘* remarkable for 
learned research,” Mr. Wallace wrote: ‘‘ Reporters follow the 
courts regularly, take notes for the purpose, examine the record, 
and prepare the case; they obtain the original written opinion 
of the court, often submit the report to counsel and the-court, 
&e.”* But that gentleman, when he assumed the office of 
reporter of the decisions of the highest judicial tribunal in the 
country, had next to none of the facilities which he writes that 
reporters have now-a-days. Four months of the term had then 
passed away, leaving fifteen or sixteen days only as a residue 
for the argument of causes. Consequently, with the exception 
of half a dozen cases of inferior importance, the volume before 
us ‘*has been prepared without the reporter’s having heard 
what he attempts to present and, generally speaking, without 
any knowledge of what passed in court beyond that which, 
after the adjournment of the court itself, and when separated 
from the judges and the counsel, he has been able to put to- 
gether from judicial records, and from briefs of argument.” 
But notwithstanding the unpropitious circumstances under which 





* Cases ARGUED AND DETERMINED IN THE ScPREME COURT OF THE 
UniTep States, December Term 1863. Reported by Jonn Witiiam 
Wattace. Vol. 1. 8vo. pp. xix.—802, Washington, D. C.: W. H. & O, 
H. Morrison. 1864. 

2 32 Law Journal, N.S. C. P. 137. 

3 The Reporters, pp. 11, 12, 3d ed. 
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2 Wallace’s Reports of the 


the reporter labored, he has given to the profession a volume 
at once accurate and scholarly. His statement of the case is 
clear and satisfactory. The arguments of counsel are well 
presented. The marginal abstracts state precisely the poinis 
actually ** argued and determined.” 

In a recent number of this journa!' we expressed in brief 
our views of the duty of a reporter, and quoted at length 
Judge Story’s views as to the mode of preparing ‘* books of 
Reports.”* Mr. Wallace has adopted, in the main, the plan 
suggested by Judge Story. In his preface (p. xi.) he writes : 
‘*] have acted on the principle asserted as the true one by Judge 
Story and continually adopted by that good reporter, Mr. 
Wheaton. I have taken the facts stated by the court, in the 
opening or narrative parts of the opinion, as either the substan- 
tial basis or the very form of my own statement, leaving them 
off in the opinion itself. And I have in every case—whether 
‘facts are or are not subsequently repeated in the opinion—pre- 
sented what is meant to be a complete statement of the case ; 
making such statement the first thing in the report, and a mat- 
ter separated from both arguments and opinion. Indeed, if the 
arguments of counsel are given at all, I can conceive of no good 
reporting in which the ‘case,’ as the old books call it,—by which 
I mean the whole statement of facts on which the controversy 
turned,—is not presented in this primary and fundamental form. 
Hereafter, should I remain in office, my hope is to have the 
manuscript of each report completed soon after the opinion is 
given, and so to be able to confer frequently, and as I go 
along, with the respective judges as to the exact form throughout 
which the report is to take.”* 

The reporter is undoubtedly right ; and his remarks are worthy 





1 Vol. XXV. p. 690. Art. “ Curtis’s Decisions of the Supreme Court of the 
United States.” 

2 Letter to Mr. Wheaton. Story’s Life and Letters, Vol. IT. pp. 231, 232. 
The reader may see in Coleridge’s very excelleat edition of Blackstone, (Vol. 
L p. 72 note 4,) the Ordinance of King James establishing two reporters 
nd directing the judges to countenance them upon all occasions “as men 
employed in a service tending so greatlie to the honour and preservation of the 
lawes of our realme, and founded by our royall constitution.” This ordinance, 
says Coleridge, ubi — is drawn by the hand of an experienced and able 
master, [possibly Lord Bacon] and it is impossible to describe more accurately 
and judiciously the duty of a reporter. 

3'The ordinance of King James (see ante) appointing two reporters de- 
clares that they “shall alwaies attend the judges of such courts, where the 
judgments or resolutions shall passe, with their reports, fo the ende they maie 

considered of and reviewed by the said judges before they be published.” 
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of professional and judicial attention. A judge in delivering 
his opinion may, and often must, recite facts. His opinion 
woukl be unintelligible to the court below, for which it’ is 
made, 2nd to counsel in the case, if it was presented in the 
mere form of an abstract opinion—a string of dogmas only. 
There must be some statement of facts to lead in the opinion. 
But the question is whether, when the opinion comes to be 
reported, and when there is already a statement by the reporter 
preceding the arguments of counsel (as it must precede them, 
if those arguments are to be understood at all)—this state- 
ment must be reported. Clearly not. The opinion was de- 
livered for one purpose; for the parties, for the court below, 
and the counsel there. It properly had a form suited to the 
object. It is reported for another purpose; for science, the 
bar at large, for posterity, and as a precedent. It is now 
preceded by the reporter’s statement, and by arguments made 
at the bar. And while the opinion proper, itself, must be intact, 
the form of presenting it may well be changed; changed so as 
to mect the new purpose. 

In many of the cases the reporter has carried ovt his plan of 
transferring the statement of the facts to the opening of the 
report. In others he has not, and for certain unavoidable rea- 
sons. Compare such cases as those of Davis J. pp. 38, 79, 
98, 280, 336, 683; or the opinions of Miller J. pp. 82, 101, 
665; or the opinion of Swanye J. p. 21; or of Nelson J. 
pp- 75, 295, 382; or the clear enunciation of judgment by 
Wayne J. p. 23; and especially Grier’s J. fine opinions, pp. 
99, 566, with the opinions of Field J. p. 355, what the reporter 
had previously given on pp. 352, 353; or at pp. 56, 57, re- 
peating what the reporter had stated on p. 54; or Clifford’s J. 
opinions, p. 737, relating what is given more at large from 
pp- 721 to 730, or at p. 758, &c., what is given in the same 
way, pp. 745 to 754, and see how ill the opinions of Field 
and Clifford J.J. come out compared with the former; they 
‘* wear,” to quote from Judge Story, ‘‘a slovenly air.” Yet 
they are not bad opinions. They are only presented badly, to 
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the public. And this without any fault of the reporter. It is | 
because their authors insert the ‘* facts” as part of them, when ‘“t 
the same facts have been just presently stated by the reporter. i 
The trouble is by no means confined to the Supreme Court of 4 










the United States. 

In his Tract, entitled ** Proposals for Amending the Laws of 
England,” Lord Bacon recommends the digest of the common 
laws, and hat of the statutes, and states that the second thing 
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4 Wallace’s Reports of the 


to be done in the digest of the common laws was ‘ the reduc- 
ing or perfecting the corps of the common law.” ‘* For the 
second,” ‘he continues, ** which is the main, there is to be 
made a perfect course of the law in serie temporis, or Year 
Books, as we call them, from Edward I. to this day.” “The 
rules suggested by him were these :—I. All cases, which are 
at this day clearly no law, but constantly ruled to the contrary, 
are to be left out. IL. Cases merely of iteration and repeti- 
tion are to be purged away, and the cases of identity which 
are best reported and argued, to be retained instead of the 
rest: the judgments, nevertheless, to be set down. III. As to 
cases adjudged to the contrary, where there is a clear current- 
stream of judgments of later times, then the contrary cases to 
be considered obsolete. IV. All idle queries to be omitted, 
and no queries set down but those well debated and left unde- 
cided for difficulty. Lastly, cases reported with too great 
prolixity are to be drawn into some compendious report.’ 
Mr. Wallace, in his preface, p. xi., says that he intends in 
future to consult with the judges ‘‘as to what cases or parts of 
cases can be properly omitted altogether; so that decisions of 
value, or decisions on points of value, shall not, as they now 
too much are, both in England and with us, be overlaid and 
buried by reports of matter,’ sometimes often previously de- 
cided, and sometimes so perfectly plain as not to be worthy of 
either litigation or report at all.” The Reports should be 
regarded as store-houses of the law, and contain no cases but 
important ones ; cases of interest to the whole bar, and to the 
bar in all time. 

The reporter thus concludes this portion of his preface, pp. 
xi., xii.: **In no other way can the class of cases reported 
secure, for any term of years, a distinguished reputation and 
authority ; and in no other way,—except by the reporter’s 
exercise of a discretion which he may not find it perfectly 


tIn a recent case in the House of Lords, Lord Cranwerth said, “ We are 
now overwhelmed with law reports, and I think that every law reporter 
deserves well of his country who condenses.”—Dudgeon v. Patrick, 1 Mac- 
queen, House of Lord’s Cases, 724. 

2“] acknowledge the utility of publishing the solemn decisions of the 
Courts; but I say again, let the reports of those decisions be faithfully given, 
and stamped with authority; and let the grounds of such decisions be 
rational and apparent. Let not the laws of England be picked out, like dia- 
monds from a dunghill, from among such crude and lecdharall such unintel- 
ligible and contradictory matter, as now loads our shelves.”—Watkins on 


Conveyancing, pp. lxiv., lxv. 
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agreeable to assume, even when allowed,—can the reporter’s 
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e work, and the superior labors of the court—his statement of 
wr the facts, I mean, and their more valuable opinion upon them— 
ie be, as they ought to be, correlates only, and not repetitions ; 
re OB and the whole report—statement, arguments, and opinion—go 
, forth to the profession as, in the departed Story’s idea, they 
i-  f ought to go forth, and ‘in all the dest reporters, both in Eng- 
h : land and America, do go forth,’ separate in form, as distinct in 
1e . nature, each from the other, each completed in itself, but hav- 
Oo | ing, one with all, exact and reciprocal adaptation, and present- 
t- ing so a full, harmonious, consecutive, but never redundant 
0 whole.” 
L, The arguments of counsel have occasionally been given at a 
- certain length.’ But not at too great a length. The true 
t medium has been well preserved. ‘* The space which the 
NM arguments occupy in each case is marked by running titles 
n | which arrest the eye. Readers who care for no full discussion 
f can, therefore, readily pass them all. Those more interested 
ff will find in them, as the record of preceding studies, a source 
, Gf of profit.”—Preface, p. xiii. 
1 & It has been well said that a good report ought to resemble 
" the Thames—the Thames of Sir John Denham—it ought to 
| be 
B “Though deep, yet clear; though gentle, yet not dull; 
t Strong without rage ; without o’erflowing full.” 2 
- 6 We must take issue with Mr. Wallace as to his manner of 
i citing the two series of English Reports known as the ‘* Eng- 
: lish Common Law Reports,” and the ‘* English Law and 
Equity Reports.” In every instance the regular series of 
Reports should also be cited. In the case of the ‘* Common 
. : Law Reports,” because reference will be facilitated; in the 
| case of the ‘* Law and Equity Reports,” because the cases for 
the most part are better reported by the ‘* authorized” report- 
ers than they are in ‘* The Jurist,” ‘* Law Times,” etc., from 
which the ‘* Law and Equity” series was mainly made up.° 
r 





This volume contains a large number of dissenting opinions. 

















1 A full report of a case is always to be desired, as well for the sake of the 
arguments of the contending parties, as for the exposition of the reasons 
which have determined the judgment.—Preface to Year Books 30 and 31, 
Edward I. p. xv. 

2 « Cooper's Hill,” line 189. 

3 This series is now discontinued. The early volumes were ably edited. 
The later ones were mere bookseller’s reprints. 
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The opinions of the bench should be united. The constant 
division among the judges, which has much weakened the 
authority of some of our American courts, should be avoided. 
A judge, except in rare instances, has done his duty when he 
has combatted an erroneous opinion in the conference rooms. 
If the opinion is not unanimous let it be announced as thet of 
‘¢a majority of the court”—or at least let no dissenting 
opinions be published. If the error of the majority is plain, the 
dissenting opinion only enforces that which is obvious. If it 
is not plain, it only contends for that of which no one, prob- 
ably, will be convinced. In either case it is useless. It is 
worse : it impairs the dignity of the court. How can reverend 
judges expect that regard which they claim, when they are 
continually revealing their real want of title to it? If they 
cannot setile law for themselves, how do they expect to settle 
it for others? Who cares for a dissenting opinion when the 
law has once been settled adversely to it? What effect has it 
but to invite litigants to insult the court by new attempts for a 
particular form of decision when the court has once said they 
would not give it? See an illustration of these remarks in Bloomer , 
v. Milligen, p. 348. \That case was carried up in consequence of 
the dissents in Bloomer v. MceQuewan, 14 Howard, 549, and par- 
ticularly of the language of McLean J. Yet after Bloomer v. 
McQuewan was decided, though but by a divided court, there 
could be no more dissent; and the plaintiff, after being really 
invited by the dissentient judges to try his fortune again, was 
finally dismissed. 

In the case of Burr v. Duryee, p. 531, as the reporter 
remarks in a note (p. 532), perhaps no similar argument 
was ever made in a court of law, nor could a case be explained 
more satisfactory. The whole business of making hats, from 
the disintegrating of the fur to the production of a hat-body, 
was actually carried on and exhibited in the court-room; and 
the printed argument of counsel contained as * exhibits” the 
skin of the beaver as it comes from the animal, with specimens 


1 The following passage occurs in a letter written by Judge Story in 1818 
to Mr. Wheaton, the reporter :—‘ At the earnest suggestion (I will not call 
it by a stronger name) of Mr. Justice Washington, I have determined not 
to deliver a dissenting opinion in Olivera v. The United States Ins. Co. 
3 Wheaton, 183. The truth is, | was never more entirely satisfied that any 
decision was wrong, than that this is, but Judge Washington thinks (and very 
correctly) that the habit of delivering dissenting opinions on ordinary occasions 
weakens the authority of the Court, and is of no public benefit.”—Story’s Life 
and Letters, Vol. I. pp. 303, 304. 








aes 2 






Liability in Action’s for Negligence, etc. 





of fur as thus exhibited, and also as exhibited in various con- 
ditions and processes, down to the very surface of the brush 
and **napped” hats. ‘This ‘ clinical” style of argument illus- 
trated perfectly the poet’s truth :— 












Segnius irritant animos demissa per aurem, 
Quim que sunt oculis subjecta delius et que 
Ipse sibi tradit spectator.” 






F. F. H. 














ACTIONS FOR NEGLIGENCE WHERE BOTH 


PARTIES ARE IN FAULT. 


LIABILITY IN 










THE leading and earliest case upon this subject is Butterfield 
v. Forrester.’ This action was brought for an injury sustained 
by the plaintiff in consequence of his riding against an obstrue- 
tion placed in the highway by the defendant. The plaintiff 
was driving furiously in the evening, when he rode against the 
obstruction. He might have avoided it by the exercise of 
reasonable care. Bayley J. instructed the jury, that, if the 
plaintiff riding with reasonable care could have seen and avoided 
the obstruction, and they were satisfied that he was riding 
along the street extremely hard, and without ordinary care, 
they “should find for the defend: ant, which they did, and were 
clearly right in so doing. Upon the decision of the case, 
Bayley J. said: ‘* The plaintiff was proved to be riding as 
fast as his horse could go, and this was through the streets of 
Derby. If he had used ordinary care he must have seen the 
obstruction; so that the accident appeared to happen entirely 
trom his own fault.” Lord Ellenborough C.J. said: ** A 
party 1s not to cast himself upon an obstruction, which has been 
made by the fault of another, and avail himself of it, if he do 
not himself use common and ordinary caution to be in the 
right. One person b ing in fault will not dispense with 
another’s using ordinary care for himself.. Two things must 
concur to support this action ; an obstruction in the road by the 
fault of the defendant, and no want of ordinary care to avoid it 
on the part of the plaintiff.” These rulings, like all: others, 
should be taken in connection with the circumstances developed 
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' Butterfield v. Forrester, 11 East. 60. 








8 Liability in Actions for Negligence 


on trial. ‘The principle of the case so understood cannot be 
doubted for a moment. The latter clause of the opinion of 
Lord Ellenborough furnished a convenient and useful formula, 
by which a large number of cases coming fairly and squarely 
within it have been decided with unquestionable correctness. 
But for other cases it has been made a bed of Procrustes. 
Facts have been clipped to suit the rule, instead of a rule being 
made to suit the facts. The great glory of the common law is 
its wonderful elasticity, by which it ‘pocommodates its principles 
to the ever varying ph: wes of circumstances, and not circum- 
stances to principles. It is very true that in order to render a 
principle of law applicable to different cases, it is not necessary 
that their circumstances should be precisely alike. The differ- 
ence in appearance between cases may be very great, and yet 
the same rule be the proper one to govern them. Still it has 
been found in practice that cases are constantly occurring in 
which there has been apparent negligence on the part of both 
plaintiff and defendant, but for which the formula above stated 
furnishes a wholly inadequate rule; and it has frequently be- 
come necessary to go back—ypetere fontes—and elicit other 
instruction from the case in which it was announced, or to seek 
analogies and principles from other sources in order to do 
justice between the parties. 

The language of Bayley J. in the case cited shows that he 
understood the proximate cause of the loss to be the only cause 
which the law would regard. There was evident fault on the 
part of the defendant, and without that fault the injury would 
not have happened. But the careless driving of the plaintiff 
was the proximate cause—the causa causans—ane hence in a 
legal view the entire cause. ‘* The accident appeared to 
happen entirely from his own fault.” The whole case pro- 
ceeds upon this idea, that to defeat a recovery by the plaintiff 
his negligence must be a proximate cause.’ Great effort has 
been made to frame a rule to meet occurring cases under this 
view ; but in the attempt different courts have come to different 
conclusions upon similar facts; as, in the cases of Fawcett v. 
York and North Midland Railway Co., decided in 1851, and 
Trow v. Vermont Central R. R. Co., ‘detliled in 18522 A 


1 See per Lord Campbell in Dowell v. Steam Navigation Co., 5 Ell. & B. 
206; Button v. Hudson Railroad Co., 18 N. Y. 248; Thurman C. J. in C. C. 
&C. R. R. Co. v. Elliott, 4 Ohio (N. 8.) 477; Isbell v. N. Y.°& N. H. R. R. 
Co. 27 Conn, 393. 

2 Fawcett v. Y. & N. M. R. Co. 16 Ad. & E. 610; Trow v. Vt. Central R. 
R. Co, 24 Vt. 487. 
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correct rule is sometimes incorrectly applied. Some judges 
have held that, to defeat the plaintiff's recovery; his want of 
care must directly contribute to the injury;' others have ob- 
jected to the use of the word ‘directly,”* and the word 
‘* actively” has been tried.’ It is certain that in Forrester v. 
Butterfield, the plaintiff’s careless driving did cause the injury 
both directly and actively. Some cases have held that the 
plaintiff could not recover, if his negligence in any degree con- 
tributed to the injury; others, that if there had been any fault 
on the part of the plaintiff, he could not sustain his action for 
the defendant’s negligence. Both of these rules have been 
objected to. The use of the word ‘‘contribute” was said by 
Crompton J..to be ‘* very unsafe,” ** much too loose,” in Tuff 
v. Warman.* In fact, the cases are full of apparent compli- 
cation, not to say confusion ; Some turning upon a cavil about 
words, and others about ideas. 

In this distressing contrariety of sentiment respecting the 
force of the old formula, and the cases to which it might prop- 
erly be applied, learned, cautious, and discriminating judges 
have found it necessary to modify, or, in the language of the 
times, reconstruct it. In Bridge vy. Grand Junction Railway 
Co. Lord Abinger C. B. said: ‘* The negligence of the 
plaintiff, in order to preclude him from recovering, must be 
such as that he could by ordinary care have avoided the conse- 
quences of the defendant’s negligence.” Baron Parke, in the 
same case, said: ‘* There may have been negligence in both 
parties, and yet the plaintiff be entitled to recover. The rule 
of law is laid down with perfect correctness in Butterfield vy. 
Forrester ; and that rule is, that, although there may have been 
negligence on the part of the plaintiff, yet, unless he might by 
the exercise of ordinary care have avoided the consequences of 
the defendant’s negligence, he is entitled to recover ;” and he 
repeated the same rule in Davies vy. Mann.’ In Thoroughgood 
v. Bryan,’ Cresswell J. said: ‘* The principle of Butterfield v. 
Forrester is that one who receives an injury from the negligent 
act of another shall not have an action if, by the exercise of 
ordinary care, he might have escaped the injury.” 
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1 See Norris v. Litchfield, 35 N. H. 271. 
2See Tuff v. Warman,.5 C. B., N. S. 573, 585; Button v Hudson R. R. 
Co. 18 N. Y. 248; Johnson v. Hudson River R. R. 20 N. Y. 74. 
8 See per Lord Campbell in Dowell v. Steam Navigation Co. 5 Ell. & B, 203. 
4 Tuff v. Warman, 5 C. B. N.S. 584. 
5 Bridge v. Grand Junction R. Co. 3 Mees. & W. Exch. 247. 
6 Davies v. Mann, 10 Mees. & W. Exch. 546. 
7 Thoroughgood v. Bryan, 8 C. B. 116, 121. 
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The modified rule was stated with apparent approbation in 
Lucas v. Taunton and New Bedjord R. R. Co." by that very 
cautious, learned and able magistrate, Mr. Justice Metcalf, who 
gives a very strong intimation that the court, for whom he was 
speaking, would adopt it in cases to which it might be found 
applicable. The case before him, however, came clearly within 
the facts and principle of Butterfield v. Forrester. The assumed 
negligence of the defendants consisted in putting their cars in 
motion without giving their usual notice or warning. The plain- 
tiff’s intestate volunta: ily encountered the danger, by attempting 
to leave the cars while they were in motion. This modified rule 
is supported by great weight of authority. Still it is not so 
entirely clear trom obscurity that ‘*he who runs may read,” and 
apply it with unerring certainty. It is evident also that it is 
applicable only to a very limited "class of cases of negligence, 
viz., that class of cases, where the plaintiff is acting or omitting 
to act, in reference to the consequences of the defendant's negli- 
gence—where there are consequences of negligence to be avoided 
by the plaintiff—where there is a precedence of the defendant’s 
negligence and subsequent or consequent injury from it, which 
might or might not have been avoided by the use of due care 
on the plaintiff's part. This is, as we understand, the rule. 
Because, ualess this is the meaning of it, legal science has not 
been advanced a single step by its construction. Were its 
meaning that if the plaintiff by due care from his youth up- 
wards, or at any previous stage of the transaction, could have 
avoided the consequences of the defendant’s negligence, then 
he should not recover, the whole matter would be quite as open 
and indefinite as before. The rule as stated by Baron Parke 
and Mr. Justice Metcalf, is not liable to any such misconstruc- 
tion. They both assume previous negligence on the part of the 
plaintiff. From this modified rule it has been deduced as a 
corollary that the negligence or care of plaintiff must be pre- 
dicated by his acts or omissions at the time of the accident or 
injury. 

Another class of cases requires either a different and inde- 
pendent rule or a still further modification of the old rule, 7. e. 
cases where the plaintiff has illegally, carelessly, or ncgligé ntly 
done or omitted to do some act, and has suff'red injury from 
some subsequent negligen* action connected with it on the part 
of the defendant. For this class of cases the reverse of the 








1 Lucas v. Taunton and New Bedford R. R. Co. 6 Gray, 72. 
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where both Purties are in Fault. 


modified rule above stated has been adopied. This reverse rule 
was stated by Wightman J. in Tj v. Warman,’ in this form : 
‘¢ Mere negligence or want of ordinary caution would not, how- 
ever, disentitle the plaintiff to recover,” ‘if the defendant 
might, by the exercise of care on his part, have avoided the 
consequences of the neglect or carelessness of the plaintiff.” In 
Morrison vy. Genl. Steam Navigation Co.* Pollock C. B. said :— 
«Tt it could be clearly mace out that a vessel having no light 
[though required to carry one constantly during the night at 
the mast head, ] had been run down by another, from “gheer 
carclessness and negligence in not keeping a good look out, we 
agree in thinking that in such a case the plaintiff” in a suit for 
the injury ‘‘ would have a right to compensation from the 
defendants.” In Dowell y. Steam Nav Co.*® Erle J. stated the 
rule ;—‘* that even supposing there had been negligence on the 

art of tke collier” [the plaintiff’s vessel, in not “exhibiting AY 
light in a dark night} ‘* still if the steamer” [the defendant’s 
vessel } ‘* could by ordinary care and skill have avoided the colli- 
sion, the defendants would be answerable.” Lord Campbell, in 
this case referring to the decision in Davies v. Mann,* said ;— 
‘* Then, although without the negligence of the plaintiff the 
accident could not have happened, “the negligence is not sup- 
posed to have contributed to the accident w vithin the rule upon 
this subject ; and, if the accident might have been avoided by 
the exercise of ordinary care and skill on the part of the defend- 
ant, to his gross negligence it is entirely ascribed; he and he 
only proximately causing the loss.” In Davies v. Mann,’ Erskine 
J. instructed the jury that ‘if the proximate cause of the 
injury was attributable to the want of proper conduct on the 
part of the defendant, the action was maintainable against him ; 
and if they thought that the accident might have been avoided 
by the exercise of ordinary care on the part of the defendant’s 
driver, to find for the plaintiff, which they did; and the ruling 
was sustained by the learned judges of the Exchequer, among 
whom were Lord Abinger and Baron Parke, the former of 
whom said ;—** As the defendant might by proper care have 
avoided injuring the animal, acd did not, he is liable for the 
consequences of his negligence, though the animal may have 





1 Tuff v. Warman, 5 C. B. N. S. 585. 
2 Morrison v. Genl. Steam Nay. Co. 8 Exch. 753, 738. 
3 Dowell v. Steam Nay. Co. 5 Ell: & B. 198. 

4 Davies v. Mann, 10 Mees. & W. Exch. 546. 

5 Davies v. Mann, 10 Mees. & W. Exch. 547. 
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been improperly there.” This rule has been stated with appro- 
bation in many other cases."| In Clayards v. Dethick,*? Col- 
eridge J. said ;—-‘* If a man is lying drunk on the road, another 
is not negligently to drive over him. If that happened, the 
drunkenness would have made the man Jiab/e to the injury, but 
would not have occasioned the injury.” * 

This whole subject was very thoroughly and ably discussed 
in Kernwacker y. C. C. § C. R.R. Co.,* and the learned judge, 
giving the opinion, in conclusion states two propositions, which 
are substantially the rules we have been considering. 1. When 
the negligence of the defendant is the proximate cause of the 
injury, but that of the plaintiff only remote, consisting of some 
act or omission, not occurring at the time of the injury, the 
,action is maintainable. 2. W “hen the plaintiff, in the ordinary 
exercise of his own rights, allows his property to be in an ex- 
posed and hazardous position, and it becomes injured by the 
neglect of ordinary care on the part of the defendant, he is 
entitled to reparation on the ground that, although in allowing 
his property to be exposed to , danger, he took upon himself the 
risk of loss or injury by mere accident, he did not thereby dis- 
charge the defendant from his duty of observing ordinary care ; 
or, in other w ords, voluntarily incur the risk of injury by the 
defendant’s negligence.” In Isbell v. N. Y. and N. H. R. R. 
Co.* Ellsworth J. treats the principles of law under considera- 
tion with great learning, research, and force of logic on broad 
and general grounds. ‘* A remote fault in one party,” he says, 
‘* does not of course dispense with care in the other. It may 
even make it more necessary and important, if thereby a calami- 
tous injury canbe avoided, or an unavoidable calamity essen- 
tially mitigated. Common justice and humanity, to say nothing 
of law, demand this; and it is no answer for the neglect of it, 
to say that the plaintiff was first in the wrong, since inattention 
and accidents are to a greater or less extent incident to human 
affairs. Preventive remedies must therefore always be propor- 
tioned to the case in its peculiar circumstances—to the immi- 
nency of the danger, the evil to be avoided, and the means at 





1Trow v. Vt. Central R. R. Co. 24 Vt. 487, 495 ; Greenland v. Chaplin, 
5 Exch. 263. 

2 Clayards v. Dethick,“12 Q. B. 445. 

3 Isbell vy. N. Y. and N. H. R. R. Co. 27 Conn. 413; Norris v. Litchfield, 
35 N, H. 271. 

* Kernwacker v. C. C. & C. R. R. Co. 3 Ohio St. 172, 194, 198, 199. 

5 Isbell v. N. Y. and N. H. R. R. Co. 27 Conn. 393, 404. 
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hand of avoiding it. And herein is no novel or strange doctrine 
of the law; it is as old as the moral law its-If, and is ; Jaid down 

in the ancient books on jurisprudence.” ‘* The duties which 
men owe to each other in society, are mutual and reciprocal, 

and faulty conduct on the part of another never absolves one 
from their obligations, though such conduct may materially 
affect the application of the rule by which the duty is to be 
determined in the particular instance.” ‘+ Let us suppose the 
plaintiff himself had been on the railroad track, and that he was 
too deaf to hear the noise of the train or the ordinary alarm 
given in such cases. This would certainly have been most cul- 
pable and inexcusable conduct on his part, but would it have 
absolved the defendants from the duty to exercise reasonable 
care, if they saw the plaintiff, or w ith proper attention might 
have seen hin? Ought they notin that case to check the speed 
of the train? May they run over him merely because he is on 
the track? If they are bound to ring their bell or sound their 
whistle, as they certainly are, they may be bound for the same 
reasons to go farther, and check their speed a little, or stop 
entirely.” ** There is yet another consideration which has a 
bearing on the question, which, according to some of the cases, 
is decisive against the present defence. We mean, that the 
negligence of the plaintiff, if there was any, was not the pror- 
imate cause of the accident. To be so, it must have been 
simultaneous in its operation with that of the defendants, of the 
same kind, immediate, growing out of the same transaction, 
and not something distinct and independent, of a prior date, 
remotely related to the negligence of the defendant.’ 

Judge Redfield, in his very learned and useful treatise on the 
Law of Railways,’ states the rules we have been considering as 
follows, viz. : “ Ad. although the plaintiff’s misconduct may 
have contributed remotely to ‘the i injury, if the defendant's mis- 
conduct was the immediate cause of it, and with the exercise of 
prudence he might have prevented it, he is not excused.” ‘‘One 
party being in fault will not excuse the other party, if, by the 
exercise of “ordinary “are, he might still have av oided the injury, 
notwithstanding the fault of the first party.” ‘This last state- 
ment of the law i is a mere extension of the rule enunciated by 
Lord Ellenborough in Butterfield v. Forrester ;—*‘* One person 
- being in fault will not dispense with another’s using ordinary 


1 See Browne v. Prov. and Hartf. R. R. Co. 12 Gray, 55. 
2 Redfield, Railw. 331, 333. 
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care,” which for more clearness of understanding and more 
convenient and intelligible application has been distributed, 
singula singulis, to meet the two classes of cases ; one, of negli- 
gence on the defendant’s part to be avoided by the due care of 
plaintiff, and the other of negligence on the part of’ plaintiff, to 
be avoided by due care by the ‘de ‘fendant. Professor Parsons, 
in his work on Contracts,’ says, in reference to this subject of 
contributory negligence ;—‘* It is impossible that he who seeks 
redress for a wrong which he has sustained by the negligence 
of another, should. always Jose all right, where he has “himself 
been in any way negligent. There must be some comparison 
of the negligence of the one party with that of the other, as to 
its intensity, or the circumstances which excuse it, or the degree 
in which it enters as a cause into the production of the injury 
complained of. In each ease it must be a question of mixed 
Jaw and fact, in which the jury, under the direction of the court, 
will inquire whether the defendant was guilty of so great a 
degree of negligence as, in ihe particular case, ‘will nondiast him 
liable, and then, whether the plaintiff was also guilty of so 
much negligence as to defeat his claim.” The cases cited for 
these suggestions by Professor Parsons, and numerous others, 
show the struggles that have been made by wise and discrimi- 
nating judges to do justice between parties by liberating cases 
from the arbitrary application of the old formula, when the 
facts and good sense required a different rule.’ 

In a certain class of actions, viz., those of tort founded on 
contract, it has been suggested that the rule of contributory 
negligence does not apply. In Martin vy. G. N. Railway Co.’, 
where the question was raised whether the plaintiff's want of 
care contributed to the injury for which the action was brought, 
Jarvis C. J. said ;—** This is an action founded upon a con- 
tract. If the matter were well considered, it is not impcssible 
that there might be found to exist a distinction between such an 
action and one founded simply on negligence.” Maule J. said ; 
‘¢It seems to me that doubt may reasonably be entertamed 
whether an action of this sort, for negligence, against a railway 
company, which is an action of tort founded upon coniract, 
stands in the same position in point of law as an action purely 
for a tort, as in the case of a collision between two vessels in a 


1} Parsons, Contr. 4th ed. 703. 
2 See Greenland v. Chaplin, 6 Exch. 243. 
3 Wiurtin ». G. N. Railway Co. 16 C. I. 179, 192, 196. 
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river, or two vehicles on a road,—where there is no special 
duty due from the owner of the one to the owner of the other.” 
The point was not raised by the counsel in the case, and no 
decision was made upon it. 

“A distinction of this kind between cases involving the ‘mere 
common law duty of every man so to conduct towards his 
neighbor as not to hurt him, and cases where he is bound to 
do certain things for his security by contract expressed or 
implied, is sug; gested by the case of Lucas vy. Taunton and N, 
B.R.R. Co. Mrs. Lucas, the person for an injury to whom, 
in leaving the defendant’s cars, the action was brought, was not 
a passenger, but had entered the cars for the purpose of assist- 
ing another person, who needed assistance, to a seat. The 
court said ;—** We think it perfectly clear that Mrs. Lucas, at 
the time of the injury, did not sustain such a relation to the 
defendants as imposed on them any extraordinary care ; that 
they were not bound to give her special notice of the departure 
of the train; and that, if they exercised ordinary care, it was 
the most that the law exacted of them.” 

This point may be illustrated by reference to actions against 
carriers for negligence in not bestowing proper care upon goods 
taken to be saoried by them, by whigh the goods are ont or 
destroyed. Thus, a carrier of goods of course is not liable for 
any deterioration in the value of the goods intrusted to him, 
resulting from the negligence or want of care of the owner or 
the consignor, such as defective packing, nor for losses ocea- 
sioned by an inherent defect in the article, causing its destruc- 
tion. If, however, the defect in the packing is patent and 
visible, and easily remedied, and he accepts the goods for con- 
veyance, he is to take all reasonable means to provide against 
the defect, and secure their safety. Where the carrier can see 
the defect, or is bound to know of it, and to provide against it, 
and can readily do so, the negligence of the owner has no effect 
on the question. The fact that the carrier, upon whom it is 
incumbent to ascertain and remedy the defect, undertakes, with 
that duty upon him, to act in the premises, is that which ren- 
ders him responsible, irrespective of the cause of the defect. 
When a dog, with a cord about his neck, was delivered to a 
carrier to be carried, and was tied by the cord in a watch box, 
and shortly afterwards the dog slipped his head through the 
noose, and escaped, and was never seen afterwards, and an 


1 Lucas vr. Taunton and N. B. R. R, Co. 6 Gray, 64, 67, 70. 
2C, H. Qe). R. R. Co. v. Waterson, 4 Ohio, 424. 
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action was brought to recover the value of the dog, and it was 
contended that the owner ought to have taken care that the 
cord was properly secured round the dog’s neck, it was held 
that, as the carrier had the means of seeing that the dog was 
insufficiently secured, he ought to have taken some proper 
means to secure him, and that he was responsible for the loss. 
Having undertaken to carry the dog, he took the risk of doing 
it safely, as against all readily anatithiasble defects, and was 
responsible for the consequence of not doing so without regard 
to the prior conduct of the owner.’ It might readily be ‘sail 
that if the owner, in the above case, had put a cord properly 
secured around the dog’s neck, the loss would not have hap- 
pened. But the owner was protected from the effect of his own 
acts, or from his omission to act, by the duty and obligation of 
the carrier to take care that the rope left unsafe by the owner, 
was made safe when he took the dog into his charge. Where 
a party is under a special obligation to do a thing on a particu- 
lar occasion, this obligation is not affected by the question whose 
act rendered it necessary that thing should be done. The owner 
of the dog was exercising due care, so far as the carrier was 
concerned, in acting upon the assumption that the carrier would 
do his duty. The, carrier would not be heard to allege the 
contrary. 

But it is evidently too much to lay down, as a general prop- 
osition, that the rule does not apply at all to any cases of tort 
founded on contract. It would seem to be safer and more cor- 
rect to say that the rule may be applied to such cases, but in 
some form modified by the character of the obligation created 
by the contract, or so far as the contract does not itself cover 
the case. There can be no doubt that a man may by contract 
provide against the consequences of what would seem to be his 
own manifest negligence. A carelessly leaves an obstruction 
in the highway, which B is bound by some special obligation he 
owes A immediately to remove, so as to render the way safe for 
A, and others, to travel on it. B negligently fails to remove the 
obstruction, so that A, riding through the street with due care in 
the dark, falls upon it and is hurt. Now although A could not 
recover for the injury of the town which had received notice of 
the obstruction, because the town would be under no special 
obligation to him to remove it, and A would be answerable once 





—E 


1 Stuart v. Crawley, 2 Stark. 323; Addison, Wrongs, Eng. Ed. 307, 308. 
See Beck v. Evans, 16 East, 244; Hastings v. Pepper, 11 Pick. 41. 
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to the town for having left the obstruction there, and in such 
case the obligation of B to remove it would not help him; but 
when he calls upon B to respond for the injury, B would not be 
heard to say in excuse for his own failure to perform his obli- 
gation, that A was negligent in leaving the obstruction in the 
road—that A’s own negligence contributed to the injury, and 
therefore he could not recover. That would be sheer nonsense ; 
for that was just what the obligation on’ B was intended to 
provide against. A, so far as B was concerned, was not in 
fault for the obstruction being on the road after the time when 
B should have removed it, nor would A be wanting in due care, 
so -far as B might be concerned, in bona fide assuming to act as 
if B had performed his obligation. The fact that the obstruc- 
tion was unlawful would be a matter wholly between A and the 
public—and one with which B would have no right to interfere. 
B’s obligation was to remove the obstruction at all events, and 
the carelessness of A in leaving it there would have nothing to 
do with the question,' or perhaps may have been the very cause 
of obtaining the security of B's obligation. Questions of a 
similar character might be raised in sales and delivery of dan- 
gerous things or substances, such as powder,‘ gas, ferocious 
beasts, &c. Thus, if a person should purchase a ferocious beast, 
and the purchaser is to furnish a cage in a suitable condition to 
receive the animal, and the seller, on the delivery of it, is care- 
fully to examine every part of the cage, and see that all open- 
ings are safely fastened and secured before turning the animal 
into it, but instead of this, turns the animal in at one end of 
the cage without making any examination, and then shuts his 
eyes and leaves, and there is an open door in the other end, 
which the seller, by the slightest examination, could have discov- 
ered, and the animal rushes through it into an open room, into 
which the purchaser, not knowing the fact, afterwards enters, 
exercising due care, and is torn to pieces, just escaping with 
his life, ‘and a suit is brought by the purchaser against the 
seller for the damage done in consequence of his failure to fulfil 
the obligations of his contract, express and implied, in reference 
to the delivery, and the seller should defend on the ground that 
the plaintiff had been negligent in omitting to secure the door 
of the cage, a very seridus ‘question would arise as to the appli- 
cability of the doctrines of contributory negligence to a case 





1 See Fawcett v. York and North Midland Railway Co. 16 Q. B. 610. 
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thus arising, upon the defence set up. There is no doubt that 
these doctrines might be technically applied, thus : 

1.) The omission of the plaintiff to secure the door, if, 
legally or metaphysically speaking, it had anything to do with 
causing the injury, was at most the remote, while the negligence 
of the defendant in turning the animal into the cage without 
examination, &c., was the immediate, proximate, culpable cause 
of the injury, and, therefore, within the rule on this point, the 
entire cause of it. 

(2.) The defendant, by exercising due care on his part—by 
performing the duty required of him with reasonable attention 
to its obligations—would have avoided the consequences of the 
plaintiff’s omission. 

But it seems to us that the question of contributory negli- 
gence would arise only in reference to the care exercised by the 
plaintiff in entering the room, and encountering the danger at 
the time of the injury. If, by exercising due care at that time, 
he could have avoided the consequences of the defendant's 
failure to perform his duty in the delivery of the animal, he 
would fail to recover; but if at that time he did exercise due 
care, the defendant would be liable. Beyond this inquiry the 
case would seem, in a great measure, to depend upon the mutual 
obligations of the parties under their contract of sale and deliv- 
ery, to the failure to perform which the term negligence, in a 
legal sense, is not generally applied. The defendant, in the 
case above stated, was not bound—in fact he had no right or 
license to deliver the.animal into the cage until it was properly 
secured ; and, by the obligations of his duty, he was bound to 
know that it was not properly secured. Thus knowing, or 
being bound to know, which is the same thing,’ his duty was 
to call upon the plaintiff to close and fasten the opening, or to 
do it himself, or at all events not to turn in the animal until it 
was done. He had no right to turn it in regardless of the dan- 
ger, and his duty to the plaintiff. Irrespective of his contract, 
he had no duty or right in the premises. If the plaintiff was 
in default for his omission to close the door, the defendant had 
a right to waive it; and, if he proceeded to make the delivery 
notwithstanding, he must be presumed to waive it, and would 
not afterwards be heard to urge it as an excuse either for his 
gross carelessness, or for his clear breach of conventional obli- 
gation. But, whatever may have been the plaintiff’s omission, 





1 Blackburn J. in Mellors v. Shaw, 1 Best & 8. 441. 





where both Parties are in Fault. 19 


if it did not cause the defendant’s negligence, the defendant was 
bound, if he undertook to perform at all, to proceed in the 
manner agreed upon. ‘The time for the defendant to ascertain 
the omission, and to make his objection, was before or at the 
time he made the delivery. Not having made it then, he would 
not be heard to make it afterwards. Surely by his omission the 
plaintiff incurred no such penalty as that the defendant might 
recklessly expose him to such an injury. The defendant had 
no right to leave the animal on the plaintiff’s premises at all, 
except upon the performance of the conditions under which it 
was his duty to leave it. His omission to perform that duty 
left him entirely in the wrong, just as much as if he had turned 
the animal loose into the room, without going through the 
ceremony of putting it into the cage. 

At the time of the mjury, the plaintiff had a right, and it 
was not negligence in him, so far as the defendant was con- 
cerned, to act on the assumption that the defendant had done 
his duty in not leaving the animal until the cage was properly 
secured. The defendant, at least, would not be heard to urge 
the contrary. But it could not be said that the defendant, in 
delivering the animal, had a right to act on the assumption that 
the plaintiff had not omitted to close and secure the door from 
which he escaped, and that the plaintiff could not urge the cofi- 
trary ; because the duty of the defendant was an absolute one 
under the obligations of his contract, to examine and close and 
fasten all the doors of the cage, however they might happen 
to be open, whether by accident, omission of the plaintiff, or 
by the malice or carelessness of some third person; this was a 
part of the plaintiff's security, which he had a right to rely 
upon, and the plaintiff had an absolute right to require the 
fulfilment of the duty, or that the animal should not be left at 
all. 

The case would stand the same, if a person should undertake 
to deliver powder or gas to another upon the premises of the 
latter, under certain conditions of examination and care, and 
should deliver it without complying with those conditions, and 
damages should ensue in consequence. 

A case similar to that above supposed is reported in Flint ex 
uxor v. Gloucester Gas Light Co.’ in which the point of con- 
tributory negligence was very prominently raised and ruled 
upon by the learned Chief Justice of the Superior Court. No 

a 








1 Flint e¢ ur. v. Gloucester Gas Light Co. 3 All. 343. 
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discussion of the point by the counsel or court appears in the 
report, and we are driven to the facts reported t» ascertain the 
grounds upon which it was probably disposed of for the plaintiff. 
Flint, it appears, had just built a house, and ‘* had it fitted 
with gas pipes, and had gas fixtures or caps put over the ori- 
fices of all the pipes, except in one room. ‘The orifice of the 
pipe in that room was left open. The gas was to be turned on 
and supplied to Flint for the first time; in other words, a 
delivery of it was to be made as upon a sale. The gas 
belonged to the defendants, and, of course, upon a sale, it was 
their business to deliver it. This delivery was made by turning 
a stop-cock and letting the gas flow into the pipes with which 
the house was fitted. No one had any right to turn on the gas 
except the defendants, or some one authorized by them, and the 
defendants had entire control of this matter. It was their 
duty, before letting on the gas, to make in advance a careful 
examination of the pipes all over the house, to see that they 
were tight, and to cap any oriice that might be open. The 
defendants’ agent, without making the required examination, 
let on the gas, lighted up the house, and left. After the gas 
had been escaping for some time into the room where the pipe 
was open, the female plaintiff, without knowledge of the fact, 
went to the room with a light, an explosion took “place, and the 
damage complained of was ;done. One Thomas, who had been 
employed by Flint to pipe his house and put in the fixtures, 
was the same person who was employed by the defendants to 
turn on the gas. Thedefendants denied the agency of Thomas, 
and that denial raised one of the questions at the trial ; but that 
matter was for the jury, and has nothing to do with the point, 
which we propose to consider. The defendants requested the 
court to rule, (1.) ‘* That, inasmuch as Thomas was employed 
by the plaintiff, William H. Flint, to put on and adjust his gas 
fixtures, and for that purpose was not the agent of the defend- 
ants, it would be, as matter of law, such negligence on his 
part, in leaving one of the pipes open, while acting for Flint, 
that the plaintiff could not recover.” (2.) ‘If the explosion 
was the result of the negligence of Thomas, while acting as the 
agent of the defendants, and of his negligence, while acting as 
the agent of Flint, that is, if the negligence of Flint’s agent, in 
furnishing and putting up the pipes ‘and fixtures, contributed to 
the accident, the plaintiffs could not recover.” The learned 
Chief Justiceeof the Superior Court ruled, ** that if Thomas 
yas the agent of the defendants to let on the gas, and to see 
before it was so let on that the pipes were in a suitable condition 
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to receive and hold it, taking care that the caps and stoppers 
were closed, and if he did let on the gas, neglecting to see that 
the pipes were closed and the caps on, and by reason of such 
neglect the flow of gas and the injury complained of were 
caused, the defendants were liable. The judge further ruled 
that the injury complained of must have been caused entirely 
by the negligence of the defendants, without any admixture of 
the negligence or fault of the plaintiffs, or either of them, and 
substantially adopted what is quoted above as the second ruling 
requested, with certain explanations and illustrations which were 
not ovjected to.” 

The fact that the same agent was employ<d by each party 
seems to moke no difference in the case, because he was not 
employed jointly by them, but separately, to do the separate acts 
to be performed by each; and the case stands precisely as if 
each party had respectively performed the acts, the plaintiffs 
personally, and the defendants by the same, or some other agent 
or agents. 

We then come to an examination of the legal aspects of the 
ease. And in the first place we are compelled to say that we 
are unable to discover how the doctrines of contributory negli- 
gence had any application to the case in the view of it to which 
the attention of the court was called by the defendants; and 
we have no doubt that the ‘‘ certain explanations and illustra- 
tions which were not objected to” liberated the case from the 
grasp of the old formula, and suggested considerations appro- 
priate to the peculiar posture of the facts. If, however, there 
was any evidence of a want of due care on the part of the 
plaintiffs to avoid the consequences of the defendants’ negligence, 
those doctrines might have been properly invoked in that aspect 
of the case; but that would be in a different view from that of 
the requested rulings. For the rest, the case depended, in a 
great measure, on the special obligations of the parties, and not 
upon any peculiar principles of negligence. The defendan‘s 
made and sold, and the plaintiffs purchased gas. The law of 
sales and their obligations is a branch of the law of contracts. 
The defendants had connected their pipes with those in Flint’s 
house, arfd had made other preparations to deliver the gas. 
They then undertook to deliver it. This delivery was to be 
made by turning a stop-cock, which was wholly under the con- 
trol of the defendants. The defendants were under a special 
duty or, obligation to make in advance a careful examination of 
the pipes all over the house, to see that they were tight, taking 
care that the caps and stoppers were closed, before turning on 
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the gas. Of course the seller of an article is supposed to regu- 
late his price according to what he has to do in making and 
completing the sale. The advantages to be derived from the 
sale of gas to the plaintiffs would be assumed to cover all the 
labor and expense of making and delivering it. In this posi- 
tion of the parties, their rights did not depend so much upon 
any natural relation they bore to each other, as upon their con- 
ventional relation. The injury did not happen in any relation 
similar to that where parties are travelling upin a common 
highway, by land, sea, or river, on which each would have only 
his equal but common right, and be bound only by his corres- 
ponding common law duty. Neither had the defendants any 
private right to turn gas into the plaintiffs’ house, either for the 
purpose of allowing it to remain there, or to convey it through 
the plaintiffs’ pipes to some other estate. The relation they 
bore to the plaintiffs was that of vendors of gas; except in 
that relation the defendants had no rights in the premises. On 
the facts reported, they had no right to deliver their gas—they 
had no right to turn it into the plaintiffs’ house—except on the 
conditions specified, t. e., the performance of the precedent, and 
accompanying obligations to examine the pipes, Kc., or else not 
turn on the gas and suffer it to flow into the plaintiffs’ house. 
The duty required of the defendants was absolute and irrespec- 
tive of the reason why, or manner in which, the pipes happened 
to be open—whether by accident, negligence, or design of third 
persons. They had no right to turn on the gas while the pipe 
was open—it was their duty not to. The mere fact that the 
pipe was open was one the defendants had no right to object to. 
Their duty assumed the possibility, and even probability of its 
existence. But even if they had a right to object to it, the 
time to do so was when they were bound to ascertain it—the 
period of the delivery. But the objection could be taken only 
by refusing to proceed until the orifice was closed; not by pro- 
ceeding to turn on the gas, irrespective of the fact that it was 
open. By proceeding irrespective of that fact, the defendants 
waived any objection they might otherwise have made. The 
penalty of the plaintiffs’ omission to close the pipe was not that 
the defendants might negligently turn on the gas and suffer it 
to flow into the house, thereby exposing the inmates to injury. 
The plaintiffs’ omission to close the pipe would have led to no 
injurious consequences, but for the interference and assumptions 
of the defendants. That interference was admissible only on 
terms of safety to the plaintiffs, notwithstanding the omission. 
The acts of the defendants, with their negligence in doing them, 
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were a fully adequate cause for the entire injurious result so 
far as the law requires us to look at the causes. 

We have gone into this discussion, not by any means with 
the expectation of exhausting, or disposing of a subject so diffi- 
cult and full of complications, but with a view of suggesting 
that the rule of Butterfield vy. Forrester, and its modifications 
respecting contributory negligence, may still need to be greatly 
qualified, or even entirely displaced, in cases depending upon a 
contract express or implied, under which, and its duties and obli- 
gations, the acts may have been done, from which the damage 
or injury complained of arose. Still, as we have already sug- 
gested, cases of tort founded on contract may present them- 
selves in such a shape as fairly to raise considerations of 
negligence on the part of the plaintiff. Such considerations 
would have become important in the above case, if there had 
been evidence, of which none is reported, that the plaintiffs, 
before going to the room where the gas had escaped, had cause 
to suspect its escape, or that they had information that the gas 
had been turned on, without examination of the pipes, and 
without capping the orifice. But the plaintiffs seem to have 
acted on the assumption that the defendants had fulfilled their 
duty in this respect, and there scems to have been no sugges- 
tion that their so acting showed a want of due care. Indeed, 
it is inconceivable how the defendants would have been heard 
to make such a claim, founded on a duty to assume their own 
negligence. 

We have not undertaken to dive into the mysteries of caus- 
ation, because, outside of the very narrow limits allowed for 
determining whether a cause is remote or proximate, the law 
reluctantly allows us to range in attempting to ascertain the 
legal cause ; and in the cases to which we have called attention 
under this last head, there is no question as to which would be 
regarded as the proximate cause. ' 





4 See Marble v. Worcester, 4 Gray, 395. 
. f 
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RECENT AMERICAN DEOISIONS. 


United States District Court. 
Massachusetts District.—March Term, A. D. 1864. 
Tue Unitep States v. Huan Tuompson.' 


Tue defendant was indicted at March Term of the United 
States District Court, in this district, for enticing one Joseph 
Lovett, a seaman in the navy, to desert. The indictment was 
found, under the act of Congress, passed March 2, 1855, ch. 
136, § 11, (10 U. S. Stats. at large, p. 628,) which provides 
that ‘‘ any person who shall entice any seaman, ordinary sea- 
man, landsman or boy, who may have enlisted into the naval . 
service of the United States, to desert therefrom,” shall, upon 
conviction thereof, be punished by fine or imprisonment. 

At the trial on the 24th of March, 1864, the evidence showed 
that Lovett, who had previously been in the navy, and whose 
term of service had expired, came to the United States Naval 
Rendezvous in Boston, to re-enlist, and passed through all the 
necessary steps there on the Ist of October, 1863. He. was 
examined and passed by the surgeon, and his descriptive and 
transcript lists made out and given to the commanding officer 
of the rendezvous. He took the oath required by the act of 
Congress of July 2, 1862, ch. 128, (12 U. S. Sts. at Large, 
p- 502,) signed the naval shipping articles, which stated, among 
other things, his ‘‘ term of enlistment,” and ‘date of enlist- 
ment,” dnd received the following orders to go on board the 
Receiving Ship, and for his advance. 


Unrtrep States NAvaL RENDEZzVOUS. 
Boston, Oct. Ist, 1864. 


\: . 
Sir,—Please receive on board Joseph Lovett, enhsted this 
day by me, for the general service, for three years, as seaman ; 
monthly pay is twenty dollars. Honorable discharge. 


(Signed, ) Samu. R. Knox, Recruiting Officer. 


To the Commanding Officer Receiving Ship. 


1 Reported by Thornton K. Lothrop, Esq., Assistant U. S. District Attorney. 
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Unrtrep States Navat RENDEzVOUS. 
Boston, Oct. Ist., 1864. 


There is due to Joseph Lovett, seaman, sixty dollars advance, 
and one hundred dollars bounty, payable by the paymaster of 
the receiving ship on his delivery on board ship in good order 
and time; the debt of security is to be paid from the advance. 


(Signed, ) Samu. R. Knox, Recruiting Officer. 


And everything necessary to his enlistment, so far as the 
officer in charge of recruiting at the naval rendezvous was 
concerned, was completely performed according to the instruc- 
tions of the Navy Department, which were introduced and read 
at the trial, and are copied in the note. 

Lovett went to the Receiving Ship; but when he reached it, 
was so intoxicated that the commanding officer, in pursuance of 
the eleventh section of said instructions, declined to receive 
him until he became sober. Lovett then left the ship, saying 
he would report in the morning. Before the morning, the 
defendant met him and induced him by representations as to 
the great bounty he would receive on enlisting into the army, 
not to return to the vessel, but to enlist in the. army. 

Upon this state of facts, the defendant contended that Lovett 
had not, at the time whee the alleged enticement took place, 
enlisted into the naval service, and. was not then a seaman in 
the navy; that the contract of enlistment was not complete, 
and Lovett not enlisted until he had been examined by the 
surgeon on board the Receiving Ship, accepted there, and his 
name entered cn the books of the ship. 

It was argued for the government that the enlistment was 
perfected, and the contract complete at the rendezvous; but 
that the Navy Department reserved the right to discharge any 
enlisted man who, on being received on board ship, and ex- 
amined there, did not appear physically strong enough for his 
work. 

It was shown in evidence, that no recruit coming from any 
naval rendezvous, and who had passed through all the forms 
there, was ever allowed his advance, or any pay, or had his 
name recorded on the paymaster’s books, until he had passed 
the surgeon on board the Receiving Ship.—Cur. adv. vult. 


On the next day the following opinion was delivered by 
Spracve J.—The defendant is indicted for enticing one 
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Lovett, an enlisted seaman in the navy, to desert. The de- 
fendant objects that Lovett was not enlisted, and that is the 
question I have to decide. 

Enlistment must be deemed to be a contract between the 
party and the government. The evidence in this case, and the 
regulations of the Department, show that certain acts are all to 
be done at the naval rendezvous, an examination to be had, a 
paper to be signed, a document to be received, and the recruit 
is then to go to the Receiving Ship. There another ordeal is 
to be passed, and further proceedings had. 

In this case the person desiring to enlist passed the rendez- 
vous, and presented himself at the Receiving Ship so intoxicated 
that the officers would have nothing to do with him, and at this 
stage of the proceedings the enticing, if any, took place. The 
Regulations provide that the name of the recruit shall not be 
entered upon the books of the Receiving Ship, or his advance 
paid him, until, after an exa:rination by the commander of the 
ship and his medical officer, he shall be found.fit for service ; 
and that then, and not till then, he shall be entitled to and 
receive his advance. He is not received as a seaman until then, 
he is not entitled to anything till then. The papers received 
from the officer in command of the rendevous, do not entitle 
him to get his advance, unless he has passed the surgeon on 
board the Receiving Ship. They.are merely documents to 
enable the recruit to pass the next stage in the proceedings ; 
but he is not entitled to anything on these alone. 

Now if the seaman, on signing the papers and passing the 
rendezvous, was not entitled to anything, then the contract for 
service on the one hand, and pay on the other, had not been 
completed, the seaman had not enlisted, and so was not a 
deserter. 

A verdict of acquittal was accordingly taken, in conformity 
with this opinion. 


T. K. Lothrop, Asst. U.S. Attorney, for the United States. 


J. H. Bradley, for defendant. 
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[ NOTE. } 
Extracts from Navy Regulations. 
ArRTICLE— RECRUITING AND RECEIVING VESSELS. 
Section I.—Recruiting. 


1. Except by special authority from the Navy Department, 
no person shall be enlisted for the naval service, unless the 
commanding officer of rendezvous or vessel, and the medical 
officer required to examine him physically, shall both pronounce 
favorably as to his fitness. 

2. Every one enlisting at a naval rendezvous, is to be re- 
quired, before signing the shipping articles, to take the oath of 
office prescribed by an Act of Congress, approved July 2, 1862, 
and to sign it. 

3. The shipping articles are to be read to every one about to 
enlist, by a commissioned officer of the rendezvous, in order 
that such person may fully understand the nature and extent of 
the obligation he is about to assume. 

4. The commanding officer of a rendezvous, on enlisting a 
person for the service, is, unless otherwise ordered, to cause 
him to be delivered on board the receiving vessel within twenty- 
four hours afterward, where, when received, if provided with 
the required bedding and clothing. 
- 5. Each enlisted person delivered on board a receiving or 
other vessel intended to receive recruits, must be accompanied 
by both a transcript list and a descriptive list.—(Forms Nos. 
11 and 12.) 

6. The transcript list must set forth, in full, the name of the 
recruit ; the year, month, and day of his enlistment ; the term 
or period for which he enlisted ; whether he enlisted for general 
or special service, or for coast survey ; the date of the honorable 
discharge under which he may have re-enlisted, together with 
the name of the vessel from which such discharge was received, 
and the rating he held on board of her when discharged ; his 
rating under present enlistment ; his wages per month under 
the same ; the wages advanced or bounty paid to him, if any, 
at the rendezvous; and the name of his surety, if any was 
exacted or given. 

7. The descriptive list must set forth, in full, the name of 
the recruit; his previous naval service, and the capacity in 
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which he last served; his place of birth, age, and trade or 
occupation ; the color of his eyes, hair, and complexion; his 
height, and the permanent marks or scars about his person. 

8. The transcript and descriptive lists are both to be pre- 
pared at the rendezvous, under the direction of its commanding 
officer, to be signed by him, or by the officer serving in his 
stead, and to the commanding officer of the vessel to which the 
recruit is sent; and a copy of each is to be duly and carefully 
recorded and retained at the rendezvous. 


Section Il.—Receiving Vessels. 


9. The commander of a vessel receiving recruits, shall take 
charge of, and receipt for, to the officer sending them, all such 
as may be duly forwarded; and if, after an examination seve- 
rally by himself and his medical officer, they shall be found fit 
for the service, but not otherwise, he shall cause them to’ be 
regularly entered upon her books, and paid, under the restric- 
tions provided in paragraph of the preceding section, the 
advance money allowed. He is also to receipt to the recruiting 
officer for the descriptive lists directed to accompany the recruits, 
and to direct the paymaster of his vessel to receipt to that 
officer for the transcript lists he is ordered to furnish, and to 
certify to him that the amounts of money against the recruits, 
as exhibited by his accounts, have been duly charged to them 
respectively. 

The recruit will be carefully inspected, to see that he con+ 
forms to the descriptive list accompanying him, in order that 
no person may be delivered on board the receiving vessel who 
had not previously passed examination at the rendezvous. 

10. Should the careful examination which he and his medi- 
cal officer are bound to make, result in finding any of the 
recruits unfit for the service, he must report the fact at once to 
the commander of the station, who will, without delay, order a 
survey to be held over them by two or three medical officers, if 
so many can be had, and, if practicable, senior to the medical 
officers at the rendezvous where the recruits were enlisted ; and 
in case these officers should find the men complained of unfit, 
they are to specify particularly in their report the nature of 
their disability, and the probable causes connected therewith, a 
copy of which must be transmitted, by the commander of the 
station, to the Chief of the Bureau of Equipment and Recruit- 
ing, for the decision of the department. 
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11. When persons who have entered at the rendezvous are 
brought on board the receiving vessel, care shall be taken that 
they are in a proper condition to be received ; and.if any per- 
son, when brought on board, shall be so teiadhh intoxicated as 


to require restraint, he shall not be received until he becomes 


sober. 

12. Reeruiting officers shall enter no boy under thirteen 
years of age, nor unless he be at least four feet eight inches 
in height ; nor any person whatever under twenty-one years of age, 
without the consent of his parent or guardian, uf any such may be 
ound ; nor any landsman over thirty -three years of age, unless 
he shall have a knowledge of some mechanical trade which will 
be useful on board a vessel; nor any landsman having such 
mechanical trade, unless he is under thirty-eight years of age. 
No person is to be entered as ordinary seaman, unless he shall 
have been at sea two years; nor as a seaman, unless he 
shall have been at sea four years, and passed a satisfactory 
examination. 


New York District. — June Term, 1864. 
. In Rem. 
Tue Sure Hounn, CHartes Mauwory et al., Claimants. 


SuimpmMan J.—The libellants in this suit are Tait & Co., of 
Amoy, in China, and the claimants Charles Mallory and others, 
of Mystic, in the State of Connecticut, owners of the ship 
Hound. The libel is founded upon a charter-party entered 
into the city of New York, which, among other stipulations, 
contains the following : 

The libellants agreed to charter the ship for the voyage from 
the port of New York to any safe port or ports in ‘the world 
where the vessel could safely float, the vessel, upon the com- 
pletion of the voyage, to be delivered in Now York, and the 


charter to terminate on discharge of the cargo. The charter 


was to continue at least eighteen calendar months, and might 
continue thirty months, at the option of the libellants. 

The claimants were to keep the vessel in good order, pro- 
vided with every requisite, including men and provisions. The 
wholé ship, with the exception of cabin, deck, and necessary 
room for the accommodation of crew, and the stowage of 
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cables and provisions, was to be at the use and disposal of the 
libellants, and no goods or merchandise of any kind were to be 
taken on board without their consent, on pain of forfeiture of 
the amount of freight agreed on for the same. The claimants 
(owners of the ship) were to take and receive on board, during 
the voyage, all such lawful goods and passengers as the libel- 
lants and their agents might think proper to ship. The be- 
tween-decks, if required by the charterers, were to be kept 
clear of all provisions, water, &c. The claimants were to 
man the ship, and victual the crew, the libellants to pay port 
charges, pilotage, stevedores, and for ballast, and to furnish 
passengers with everything required, such as berths, provis- 
ions, water, firewood, &c. 

The libellants were to pay as charter-money at the rate of 
twenty-five hundred dollars per month—the particular terms of 
payment it is unnecessary to state. It was also stipulated that 
in case the ship. should, in stress of weather, or other cause, 
danger, or accident, be turned from the due course of the voy- 
age, then the payment of the charter-money should, during 
such time, cease, always excepting mutiny among passen- 
gers, and being obliged to put into port on their account. If 
the ship was detained beyond the time fixed by the charter- 
party, demurrage was to be paid by the libellants at the rate of 
eighty-three dollars per day. The penal clause binds the par- 
ties in the sum of thirty thousand dollars. 

There are some other stipulations in the instrument, which it 
is not important to notice here. 

By an indorsement on the charter-party, it appears to have 
commenced to run on the 25th of September, 1854. 

After counting upon the stipulations of the charter-party, 
the libel alleges that the ship entered on the voyage, and in due 
course arrived at Macao in China, at which place she was fur- 
nished and provisioned by the libellants for four hundred pas- 
sengers, to be carried from Hong Kong in China to Havana in 
the island of Cuba, but that the captain of the Hound refused 
to take that number, and took only two hundred and thirty. 
The libel also alleges that, by the laws of China and Spain, in 
force at the ports of departure and destination, the ship could 
have lawfully taken the whole four hundred passengers, and 
that, by the usage and custom of the port of departure, that 
was a reasonable and proper number. 

The damages for this alleged breach of the charter-party, in 
refusing to take the required number of four hundred passen- 
gers, are then set out in the libel. 
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To this libel the claimants have filed an answer, setting up 
various allegations and denials. The answer denies, on in- 
formation and belief, that the libellants furnished supplies for 
or tendered for transportation more than two hundred passen- 
gers. It alleges that the size of the ship was inadequate to the 
transportation of more than two huudred and thirty passengers 
(which was the number she actually carried), without endan- 
gering their health and lives, especially as thei voyage was 
made during the hot season. It further alleges that, before 


_the ship left the port of New York on her voyage, the libel- 


lants caused her to be measured and surveyed by a surveyor of 
this port, her superficial feet of room to be ascertained, a dia- 
gram of the same to be made and delivered to the captain with 
the other papers of the ship, and it is averred that, by this 
diagram, it is evident that two hundred and nineteen passen- 
gers—-or one to every fourteen superficial feet—were intended 
to be carried, and no more, that being the largest number 
permitted by the statutes of the United States. 

The answer further alleges that after a difference arose at 
Macao, between the master of the Hound and the agent of the 
libellants, they both went before the Hon. Peter Parker, the 
Commissioner of the United States, resident in China, and 
submitted to him the questions at issue between them, and that 
he decided that two hundred and ninoteen passengers were all 
the ship was bound to take, on the ground that that number 
was all that she could lawfully carry under the laws of the 
United States. The answer then avers that, by force of the 
treaty between the United States and China, this action of the 
commissioner is binding on the parties in this suit, and a good 
defence to the claim set up in the libel. It is not necessary to 
notice the other allegations of the answer here. 

The proofs taken in the cause are very voluminous, and the 
elaborate arguments submitted to the court embraced» a wide 
range of topics. The court can do little more than present the 
muterial facts which it finds proved, and state the principles of 
law which it applies to them, without pursuing the discussion 
at very great length. 

When stripped of the formal phraseology in which it is 
wrapped, the contract is what is well known among a certain 
class of commercial adventurers as a ‘‘ Coolie Charter,” an 
agre:ment by which American vessels, as well as others, were 
for a time engaged for the purpose of transporting Chinese 
laboreys, called coolies, from China to Cuba, California, and 
some other places. The object of the voyage was perfectly 
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well understood by both parties at the time the contract was 
entered into. The libellants made no secret of it, and one of 
the owners, at least, was very far from ignorant of the intended 
destination of the ship, although he exhibited some reluctance 
in admitting it on the stand. Whether he had any direct 
knowledge of the object of the charterers at the moment of 
signing the charter-party or not, he knew, before the ship 
sailed, that she was going to China after coolies, and he armed 
her with that view. | 

The ship sailed, and arrived in due time in China, where . 
she was to receive coolies and transport them to the island of 
Cuba. Here a difference arose between the charterers and the 
captain of the Hound as to the number to be carried. Refer- 
ence was had to Mr. Parker, the resident Commissioner of the 
United States, resident in China, and he advised that by the 
laws of the United States, and the terms of the charter-party, 
two hundred and nineteen passengers were all the ship should 
take. She did, however, take two hundred and thirty. 

It was insisted on the trial that the charter of this ship was 
void, as against morality. But the court has been unable to 
perceive how the transportation of Chinese is any more im- 
moral per se than the transportation of German or Irish passen- 
gers. It is claimed that great abuses have resulted from the 
business. But these abuses grew out of overcrowding the 
ships, and not out of the nationality of the passengers. 
Frauds may have been practised upon the Chinese emigrants, 
both before and after they were transported, Lut these frauds 
are not chargeable to the carrying of the persons on shipboard. 
These frauds, and the practice of overcrowding the ships, very 
likely induced Congress to enact a law prohibiting American 
ships from participating in the business altogether; but this 
fact does not authorize a court to pronounce a contract entered 
into before such prohibition null and void. An immoral act is 
one which is wrong of itself, and not merely from the manner 
in which it is performed. And it is easy to see that the trans- 
portation of Chinese passengers, when free from fraud and 
properly conduct:d, may be as innocent as any other business. 
The abuses to which a business is subject may call for its pro- 
hibition by legislation altogether, but this is no evidence that it 
is immoral in itself. This point is, therefore, not well taken. 

It was also claimed, on the trial, that the diagram furnished 
the ship here, before she sailed, showed that she could carry 
but two hundred and nineteen passengers, and that this diagram 
became part of the contract, and must determine its construc- 
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tion. But the court has looked in vain for any evidence which 
would warrant the conclusion that this diagram became a part 
of the charter-party. If that was intended by the parties, why 
was it not annexed to the charter-party, or so referred to in it 
as to connect the two instruments together? And why did 
not the master of the Hound rely upon it in China, and take 
but two hundred and nineteen passengers, as the diagram and 
the Passenger Act of the United States indicated, if this was part 
of the contract? There is no point of view presented by the evi- 
dence which would warrant the court in holding that any partic- 
ular number of passengers was fixed upon by the charter-party, 
or by any definite agreement of the parties. The court is of opin- 
ion, upon the whole evidence, that, while there was no definite 
number fixed upon, it was, nevertheless, generally expected, 
both by charterers and owners, that the ship would carry about 
three hundred and fifty or four hundred. She was going upon 
what was called a coolie voyage, and the number to be carried, 
in the absence of any specific stipulation, would naturally be 
understood as the usual number. I think the evidence in the 
case shows that such usual number was about three hundred 
and fifty or four hundred. 

The claim set up in the answer, that the action of Mr. Par- 
ker, in China, who appears to have been referred to fur advice, 
is a bar to this suit, is without foundation. This court is nei- 
ther bound by his conclusions on the facts submitted to him, or 
on the law applicable to the case. Besides, the claimants them- 
selves repudiated his advice, which was to be governed as to 
the numoer of passengers to be carried by the Passenger Act 
of the United States, whereas they disregarded that Act, and 
took eleven passengers beyond the number allowed by it. 

The charter-party obliges the claimants to receive on board 
all such ‘* lawful passengers” as the libellants might choose to 
ship. It is contended that by this term ‘+ lawful passengers ” 
it was intended to limit the number to that allowed by the 
general Passenger Act of Congress. But, on examination of 
the first section of that Act (10 Statutes at Large, 715), it 
will at once be seen that it refers in terms to persons taken on 
board with intent to bring them into the United States. The 
object of the law was to prevent the overloading of immigrant 
ships, and had no reference to vessels owned by citizens of the 
United States, which might be engaged in carrying passengers 
between foreign countries. By the terms of the first section, 
the probibition includes vessels owned by ‘any citizen of a 
foreign country,” as well as those owned by citizens of the 
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United States, and it follows, of course, that Congress did not 
undertake to prescribe the number of passengers : which ships 
owned by foreigners should carry ‘between foreign countries. 
The term * lawful passengers,’ ’ therefore, used in the charter- 
party, must refer to such description and number of persons as 
by law could be carried between the countries where the voyage 
was to begin and end. 

No law of Spain or China has been proved before the court 
which prohibited the Hound from taking the whole number 
tendered. 

We now come to the remaining and only important question 
in the case. All contracts are to have a rational construction, 
and one consistent with the principles of common sense and 
humanity. By this charter-party the Hound was to take on 
board and carry ‘all such lawful passengers” as the libellants 

or agent might think proper to ship. This must be construed, 

not literally, but reasonably. <‘* All,” so far as the number is 
concerned, means a reasonable number and no more. No one 
would pretend that if the libellants had tendered eight hundred 
the ship would have been bound to take them, because such a 
number would have overcrowded a ship of her size, and put 
the lives of both crew and passengers in jeopardy. It is obvi- 
ous, therefore, that she was not bound to take a greater num- 
ber than could be carried with reasonable comfort and safety. 
And the real question in this case is, what that number was. 
The libellants insist that the number tendered, which was four 
hundred, could have been lawfully and safely carried, while the 
claimants contend that they carried all that was safe or proper, 
which was two hundred and thirty. From a full and careful 
examination of the custom, and the incidents of this peculiar 
trade, the court is of opinion that four hundred would have 
been an unreasonable number. It may have been warranted 
by custom, but that custom of overloading ships with this class 
of passengers discloses so many dangers and abuses, that a 
decent regard to the life and health of human beings demanded 
a departure from the custom. But the court is equally clear 
that, while four hundred would have been an unreasonable 
number to have received on board, yet that two hundred and 
thirty was a less number than might have been safely carried. 

After weighing carefully the whole evidence bearing upon this 
point, I am satisfied that the ship could have safely carried two 
hundred and eighty passengers of this class, and that she was 
bound to receive at least that number on board when tendered. 

I think this number could have been transported with as much 
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safety and comfort on that voyage as two hundred and nineteen 
European emigrants could have been brought over in the same 
ship from Europe. 

It follows, therefore, that there must be a decree entered for 
the libellants, with an order of reference to compute the 
damage suffered by them in consequence of the failure of the 
ship to bring the fifty passengers which her officers improperly 
rejected. Let the decree be so entered. 


District Court of Alleghany County, Pennsylvania. 


L. H. Voreut & Co. v. James McKarn. 


1. The duty imposed by the U. S. Stamp Laws on instruments of writing 
may be paid either by the maker or the party for whose use or benefit they 
are made. 

2. And when an adhesive stamp is used for denoting said duty, it may be 
affixed and cancelled by the maker, or the party for whose use or benefit the 
instrument is made; but the stamp must be so affixed and cancelled at the 
time the paper is issued, otherwise the same will be deemed invalid and of no 


effect. 
3. As between an indorsee for value and the maker of a promissory note, 


to which the proper stamp was affixed and cancelled by the payee when he 
issued or passed the note to the indorsee, the delivery of the note by the 
maker to the payee does not constitute an issuing of it within the meaning of 
the stamp laws, unless there be proof of its then actual issue. 

Therefore the indorsee is entitled to recover against the maker, on a note 
so delivered, stamped, and issued, in the absence of proof of its actual issue 
by the maker. 


On a reserved question the following opinion of the court 
was delivered Sept. 10, 1864, by 

Wuuiams A. J.—The question reserved in this case for the 
consideration and judgment of the court in banc, may be thus 
stated : 

Is the indorsee entitled to recover against the maker of a 
promissory note, to which the stamp required by the Act of 
Congress, instead of being affixed and cancelled by the maker, 
at the time of the making and delivery of the note to the 
payee, was affixed and cancelled by the latter when he indorsed 
and issued the same to the indorsee? 

The Commissioner of Internal Revenue, in answer to some 
inquiry, has said, that when the maker of a check, draft, note 
or any other document, neglects to put on the required stamp, 
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it will not do for the party receiving the same to affix the stamp 
and cancel it. It must be returned to the maker for him to do 
it. Edw. Stamp Act, 276, n.1. But the usage of the com- 
mercial and business community here is not in conformity with 
the opinion of the Commissioner. The banks, as we have 
learned on inquiry since the argument in this case, are in the 
habit of discounting negotiable paper as freely where the required 
stamp has been affixed by the payee and indorsee, as by the 
maker or drawer. In this conflict between the cpinion of the 
Commissioner and the usage and practice of the banks and 
business community, the question assumes a more serious aspect, 
as its decision may, in effect, declare valid or void, as against 
the makers, a very large ameunt of negotiable paper in circu- 
lation, and which has been taken on the credit and responsibility 
of the makers as well as of the indorsers. 

What then are the provisions of the act imposing stamp 
duties? Who is authorized or required to pay the duty imposed 
thereby? And where an adhesive stamp is used for denoting 
the duty, who may affix and cancel the same, and how and 
when may this be done? 

The 94th section of the act provides, ‘* That on and after 
the first day of October, eighteen hundred and sixty-two, there 
shall be levied, collected and paid, for and in respect of the 
several instruments, matters and things mentioned and described 
in the schedule (marked B.) hereunto annexed,” which includes 
promissory notes, ‘‘ or for or in respect of the vellum, parch- 
ment or paper upon which such instruments, matters or things, 
or any of them shall be written or printed, by any person or 
persons or party who shall make, sign, or issue the same, or 
for whose use or benefit the same shall be made, signed or 
issued, the several duties or sums of money set down in figures 
against the same respectively, or otherwise specified or set forth 
in the said schedule.” And the 99th section enacts, ‘* That in 
any and all cases where an adhesive stamp shall be used for 
denoting any duty imposed by" this act, except as hereinafter 
provided, the person using or affixing the same shall write 
thereupon the initials of his name and the date upon which the 
same shall be attached or used, so that the same may not again 
be used.” These two sections are in harmony with each other. 
The former, which imposes and declares the duty on the several 
instruments, matters and things mentioned and described in the 
schedule, provides that it shall be paid by the party who shall 
make, sign or issue the same, or for whose use or benefit the 
same be made, signed or issued ; and the latter provides, 
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that when an adhesive stamp shall be used for denoting the 
duty imposed by the act, the person using or affixing the same 
shall write thereupon the initials of his name and the date upon 
which the same shall be attached or used. Construed together, 
they clearly authorize either the party who makes, signs and 
issues the instrument, or the party for whose use or benefit it is 
made, signed and issued, to pay the required duty, and to affix 
and cancel the stamp used for denoting the same. The maker 
of a promissory note, or the payee for whose use or benefit it 
is made and issued, may, under the provisions of these sections, 
affix and cancel the stamp used for denoting the duty imposed 
thereon. Either is authorized to affix and cancel the stamp, 
and it is immaterial by which of them it is done. But when 
must it be affixed and cancelled, and what penalty is incurred 
if it is not done within the time limited and provided therefor ? 

What constitutes the offence by which the penalty is incurred, 
and when is the offence complete within the meaning of the 
act ? 

The 95th section provides, ‘‘ That if any person or persons 
shall make, sign, or issue, or cause to be made, signed or issued, 
any instrument, document or paper of any kind or description 
whatsoever, without the same being duly stamped for denoting 
the duty hereby imposed thereon, or without having thereupon 
an adhesive stamp to denote said duty, such person or persons 
shall incur a penalty of fifty dollars, and such instrument, doc- 
ument or paper, as aforesaid, shall be deemed invalid and of no 
effect.” What then is the import and meaning of this section ? 
Is it to be taken and understood literally, or is it to be construed 
in harmony with the preceding and subsequent sections, so that 
the provisions of the whole may be operative? If it is to be 
read and understood literally, any person who makes or signs 
any instrument, docume-t, or paper of any kind or description 
whatsoever, without the same being duly stamped for denoting 
the duty imposed by the act, or witout having thereupon an 
adhesive stamp to denote said duty, incurs the penalty which it 
prescribes. Was it the intention of Congress to prohibit the 
making or signing of any instrument or document mentioned 
and described in the schedule, under a penalty of fifty dollars, 
if the vellum, parchment or paper, upon which the same should 
be written, was not duly stamped, or an adhesive stamp denoting 
the proper duty, affixed thereto? And were they guilty of the 
absurdity of providing, as a further penalty, that such instru- 
ment, document or paper should, for the want of such stamp, 
be deemed invalid and of no effect? The mere making or sign- 
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ing of an instrument, document or paper intended for circulation, 
or to operate by delivery, gives it no validity or effect. It is 
invalid and of no effect until issued. It could not, then, have 
been the intention of Congress to prohibit the making or signing, 
but it was their intention to p:ohibit the issue of any instrument, 
document or paper before the stamp duty imposed thereon 
should be paid. In order that the offence should be complete, 
and the penalty attach, there must be an issuing of the instru- 
ment, document or paper mentioned and described in the schedule. 
And we must, therefore, read the word ‘* or” before ‘* issue” 
and ‘* issued,” in this and the preceding section, as if written 
‘¢and.” The offence declared and prohibited, then, consists in 
the making, signing and issuing any instrument, document or 
paper, contrary to the provisions of the section; that is to say, 
without the same being duly stamped for denoting the duty 
imposed thereon, or without having thereupon an adhesive 
stamp to denote said duty. What then is the meaning of those 
prohibitory clauses which were intended to describe and define, 
and the violation of which constitutes the offence for which the 
penalty is provided? To ascertain their precise meaning, these 
clauses must be read in connection with the provisions of the 
sections alrealy quoted, and their meaning will plainly appear. 
The preceding section, as we have seen, provides, that the duty 
imposed by the act may be paid either by the maker of the 
instrument, or by the party for whose use or benefit it is made 
and issued. And where an adhesive stamp is used for denoting 
the duty, the subsequent section provides that the person using 
or affixing the same—and this may be either the maker of the 
instrument or paper, or the party for whose use it is made— 
shall cancel the same in the manner therein provided. And the 
time for affixing the stamp is limited and fixed by the provisions 
of the section under consideration. It must be done when the 
instrument, document or paper is issued. If it is issued with- 
out the required stamp, it is to be deemed invalid and of no 
effect. When, then, was the promissory note in this case 
issued? Was it issued when it was signed by the maker, and 
delivered to the payee? The reserved question does not so 
declare, and its actual issue to the payee is not shown by the 
evidence. The maker, in his plea, denied that he had signed, 
and impliedly that he had issued, the note. He alleged that 
the signature of his name, as maker, was a forgery. It is true 
that the evidence showed the genuineness of the maker’s sig- 
nature, and the jury found that he actually signed the note, 
and it may be conceded that a presumption arises, from the 














Recent American Decisions. 39 



































making and delivery of the note to the payee, that it originated 
in a real transaction, and was given for a valuable consideration ; 
in other words, that it was issued. But this is not a conclusive 
presumption of law, upon which the court is bound to act. It 
is a mere presumption of fact arising out of the ordinary and 
usual course of business. The jury might have been justified 
in acting on the presumption, and finding asa fact that the note 
was actually issued when it was delivered by the maker to the 
payee. But, in the absence of such a finding, would the court 
be justified in acting on the presumption in order to enforce the 
penalty prescribed by the act? Or should there be clear proof 
of the fact that the note was actually issued by the maker, 
before declaring it invalid and of no effect in the hands of an 
indorsee for value? Ought the penalty to be exacted on a 
mere presumption or doubtful inference? The note may have 
been an accommodation note, and it is not improbable that 
such was its character from the nature of the defence set up ; 
and if so, the mere handing or delivery of it to the payee was 
not an issuing of it by the maker within the meaning of the 
act. It had no validity or effect as against the maker, so long 
as it remained in the hands of the payee. Its delivery to the 
payee was not an issuing of the note, but for the purpose of its 
being issued. There can be no doubt upon th» question of 
its issue by the payee, for the ev idence shows that he indorsed 
and delivered it to the plaintiffs in a real transaction, and for a 
valuable consideration. But before doing so, he affixed the 
required stamp, and cancelled it in the mode prescribed by the 
act; and as the evidence fails to show that it had been previ- 
ously issued, we are not compelled or required to declare it 
invalid and of no effect as against the maker. 

We have the greater satisfaction in coming to this conclusion, 
because it does no injustice to the gov ernment, or to the parties 
in this case. The pan of Congress i in providing the penalty 
was to secure the payment of the duty. There is no reason 
for declaring the note void, so far as respects the government, 
for the duty has been paid by one of the parties expressly 
authorized to make the payment. The maker, when he signed 
and delivered the note to the payee, thereby promised to pay 
the amount thereof to his order. It was indorsed to the plain- 
tiffs for a valuable consideration, and it is, therefore, but equit- 
able and just that the maker should pay them the amount thereof 
in accordance with his promise, 

We cannot forkear remarking that the penalty provided by 
the act seems to us unnecessarily harsh, and that in its practical 
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operation it may work great injustice. In every case where the 
stamp is omitted, it is the result of negligence or design. If of 
the former, the act enables the maker to set up his neglect of 
duty to avoid the instrument or paper which | e has issued, and 
thus to perpetrate with impunity the grossest wrong upon the 
party for whose use or benefit it was issued, under the shield 
and sanction of law. If of the latter, then the maker, by 
insisting on the penalty, shows that he not only intended a 
fraud on the government, when he issued the instrument or 
paper, but also on the party for whose use or benefit it was 
issued ; and the act allows him to set up his fraudulent omis- 
sion of duty to avoid th» instrument or paper so issued, and 
thus to rid himself of the obligation of every grant, contract 
or promise contained therein. 

t is to be hoped that the provision will be so modified as to 
secure all the purposes intended, and prevent its becoming a 
snare to the unwary, and the means by which the dishonest can 
legally evade the performance of their obligations and the pay- 
ment of their just debts. 

Let judgment be entered in favor of the plaintiffs against the 
defendant on the verdict, for the amount found by the jury, 
with interest from the date of the finding, on payment of the 


verdict fee. 
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Court of Common Pleas. 


Recina v. SCHRAM ET AL., AND REGINA v. ANDERSON ET AL. 


The defendants having been convicted of a misdemeanor under Imp. Stat. 
59, Geo. IIL. ch. 69, for procuring and endeavoring to procure enlistments in 
this country for the army of the United States, upon motion for a new trial, 

Held, that that statute is in force in this province, and the conviction was 


sustained. 


Tue defendants were indicted at the spring assizes, 1864, 
held at London, before Morrison J. The indictment alleged 
that Henry Schiam and Hayden Waters, on the fourteenth day 
of January, in the year of our Lord one thousand eight hun- 
dred and sixty-four, at the city of London, in the county of 
Middlesex, in the province of Canada, the said province of 





Recent Canadian Cuses. 41 





Canada then and still being a colony belonging to and subject 
to her majesty, did unlawfully and wrongfully, and without the 
leave and license of her Majesty for that purpose first, or at 
any time whatever, had and obtained under the sign manual of 
her majesty, or sivned by order in council or by proclamation 
of her majesty, hire, retain, engage and procure one John 
- Talbot to enlist and to enter and engage to enlist and to serve, 
and to be employed in warlike and military operations by land 
as a soldier in the land service of and for and under and in aid 
of the United States of America, the said United States of 
America then and still being a foreign State, contrary to the 
statute in such case mad? and provided, and against the peace 
of our lady the queen, her crown and dignity. 

The second count was similar, except that it alleged that the 
defendants procured J. T. to go and embark for the purpose of 
enlistment. | : 

The third count was for procuring J. T. to enlist. 

The defendants having been convicted upon this indictment, 
a rule was obtained for a new trial this term, which was argued 
by Robert A. Harrison for the defendants, referring to Whicker 
v. Hume, 4 Jur. N. S. 933. 

S. Richards Q. C., for the Crown. 

Riowarps C. J.—The preamble to eap. 69 of 59 Geo. ITT. in 
effect recites that the enlistment or engagement of his majesty’s 
subjects to serve in war in foreign service, without his majesty’s 
license, may be prejudicial to and tend to endanger the peace 
and welfare of this kingdom, and that the laws then in force 
were not sufficiently effectual for preventing the same. [This 
statute was passed on the 3d July, 1819.] 

By the second section of the statute it was provided—1st. 
That if any natural born subject of his majesty, without the 
license of his majesty, should take or agree to take or accept 
any military commission, or should enter into the military ser- 
vice as a commissioned or non-commissioned officer, or should 
enlist or agree to enlist to serve as a soldier or to be employed, 
or should serve in any warlike or military operation in the ser- 
vice of or for or in aid of any foreign prince, state or colony, 
either as an officer or soldier, or in any other military capacity ; 

Second. Or if any natural born subject of his majesty should, 
without such leave or license, accept or agree to take or accept 
any commission or appointment as an officer, or should enlist 
or enter himself, or agree to enlist or enter himself to serve as 
a sailor or marine, or to be employed or engaged, or should 
serve in and on board any ship or vessel of war or on board 
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of any vessel used or fitted out or intended to be u-ed for 
any warlike purpose in the service of or for or under or in aid 
of any foreign power, prince, state or colony ; 

Third. Or if any natural born subject of his majesty should, 
without such leave and license, contract or agree to go, or should 
go to any foreign state, country, colony or province, or to any 
place beyond the seas, with intent or in order to enlist, or to . 
enter himself to serve, or with intent to serve in any warlike 
or military operation whatever, whether by land or by sea, in 
the service of or for or under or in aid of any foreign prince, 
state or colony, either as an officer or a soldier, or in any other 
military capacity, or as an officer or sailor or marine in any such 
ship or vessel as aforesaid; or 

Fourth. ‘If any person whatever within the United King- 
dom of Great Britain and Ireland, or in any part of his majesty’s 
dominions elsewhere, or in any country, colony, settlement, 
island or place belonging to or subject to his majesty, shall hire, 
retain, engage or procure, or shall attempt or endeavor to hire, 
retain, engage or procure any person or persons whatever to 
enlist or to engage to enlist, or to serve or to be employed in 
any such service or employment as aforesaid as an officer, soldier, 
sailor or marine, either in land or sea service, for or under or 
in aid of any foreign statg, potentate, colony, province, part of 
any province or people, * * * or to go or to agree to go 
or embark from any part of his majesty’s dominions, for the 
purpose or with intent to be so enlisted, entered, engaged or 
employed as aforesaid * * * in any or either of such 
cases, any person so offending shall be deemed guilty of a mis- 
demeanor, and upon being convicted therecf upon any informa- 
tion or indictment, shall be punishable by fine and imprisonment, 
or e:ther of them, at the discreticn of the court before which 
such offender shall be convicted.” 

Section 4 provided, that all such offences as should be com- 
mitted within England should be tried in the court of King’s 
Bench at Westminster, or at the assizes or sessions of Oyer and 
Terminer, or any quarter sessions of the peace for the county 
or place where the offence was committed, and all the offences 
committed in Ireland might ke tried in the court of King’s 
Bench in Dublin, or the assizes or quarter sessions in the county 
or place where the offence was committed, and all such offences 
committed in Scotland, might be prosecuted in the court of Jus- 
ticiary in Scotland, or any “other court competent to try criminal 
offences committed within the county, shire, &c., within which 
the offence was committed, and when any such offence was com- 
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mitted out of the United Kingdom, any justice of the peace 
residing near the place where the offence should be committed, 
on information on oath might issue his warrant to arrest the 
offender, and it should be lawful for the justice to commit such 

rson to gaol, to be delivered by due course of law or other- 
wise, to hold such offender to bail to answer for such offence in 
the superior court competent to try and having jurisdiction to 
try criminal offences committed in such port or place, and ‘all 
such offences committed at any place out of the said United King- 
dom, should and might be prosecuted and tried in any superior 
court of his majesty’s dominions competent to try and having 
jurisdiction to try criminal offences committed at the place where 
such offence should be committed.” 

Section 9 provided that any offences made punishable by the 
provisions of that act, committed out of the United Kingdom, 
might be prosecuted and tried in his majesty’s court of King’s 
Bench at Westminster, and the venue in such case laid at 
Westminster, in the county of Middlesex. 

The point raised on the argument was whether the statute, 
the principal passages from which applicable to this case I have 
abstracted, is in force inthis country. The words of the statute 
seem broad enough to apply to this country. That part of the 
second section of the act which I have marked Fourth, and have 
transcribed, not only enacted if any person should commit the 
offence charged in this indictment in Great Britain and Ireland, 
or in any part of his majesty’s dominions elsewhere (and as if 
to put the matter beyond all possible doubt, continues,) or in 
any country, colony, settlement, island or place, belonging to 
or subject to his majesty, he should be guilty of a misdemeanor. 
In 1819, when this act was passed, the province of Canada 
(then divided into Upper and Lower Canada, but now united,) 
was a colony belonging and subject to his majesty George the 

‘ Third. 

This portion of the statute seems clearly to create an offence, 
though the acts forbidden were committed in Canada. The 
words of the latter part of the fourth section of the statute 
quoted above, seem clearly to give jurisdiction to try the offence 
to the court before which the defendant was convicted. 

The only groand on which we can hold that the statute of 
59 Geo. III. is not in force in this country, is because we have 
and then had a local parliament, and that enactments of this 
kind ought to be made by the authority of that parliament, and 
if not so made, they ought to be held not to be in force here. 

By the Imperial Statute 31 Geo. III. chp. 31, a separate 
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legislature was established in each section of the province to 
make laws ‘for the peace, welfare and good government 
thereof, such laws not being repugnant to that act.” By the 
Union Act, Imp. Stat. 3 & 4 Vic. cap. 35, these provinces 
were again united, and power given to the local legislature to 
pass laws for the peace, welfare, and good government of the 
province of Canada, such laws not being repugnant to that act or 
to such parts of 31 Geo. ITI. cap. 31, as were not repealed, 
or to any act of the Imperial Parliament made or to be made, and 
not thereby repealed, which did or should by express enactment, 
or by necessary intendment, extend to the provinces of Upper 
or Lower Canada, or either of them. The very words of the 
statute 3 & 4 Vic. cap. 35, seem to imply that the power to 
legislate on such matters was and is reserved to the Imperial 
Parliament, though this province may be affected by such 
legislation. 

As long as it is admitted that the home government, by 
whom the supreme power of the empire is exercised, is the 
proper channel through which all our relations and intercourse 
with foreign governments are to be carried on, the power to 
pass laws to bind the whole nation so far as regards those rela- 
tions (and as necessarily arising out of them the peace of the 
empire) must rest with the Imperial Parliament. 

Independently of the doctrine that our local legislatare can 
only exercise such powers as are spécially conferred upon it 
under the statutes passed by the Imperial Parliament, there are 
other points of view in which the question may be considered. 
Though possessing a domestic legislature we form part of a vast 
empire having other colonies exercising similar legislative powers 
to our own. If any one colony, by passing laws or refusing to 
pass laws produced a state of things which created difficulty with 
a foreign State, the whole nation might be involved in a calam- 
itous war, from the imprudence or recklessness of a very unim-— 
portant colony. Considered in this light, it appears to me 
that the statute which we are discussing relates to the con- 
duct of citizens of the empire towards foreign States and people, 
and is on a subject which must be disposed of and legislated 
upon by the Imperial Parliament as representing the supreme 
legislative power of the nation, and as to which it is necessary 
that all the subjects of the Crown should alike be bound. The 
very preamble of the act states that the proceedings which the 
statute prohibits may be prejudicial to and endanger the peace 
and welfare of the kingdom. 

I cannot say that I have any doubt that the statute is in force 
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in this country, and creates the offence of which the defendant 
was convicted before the proper tribunal. It is not contended 
that the evidence does not justify the conviction. The rule 
for a new trial will therefore be discharged. 

Per Cur.—Rule discharged. 


Queen’s Bench of Upper Canada.—In Chambers. 
In Re ASHER WaRNER.' 


Habeas Corpus—Extradition treaty—U/iterance of forged paper— 
Substitution of warrants. 


A person who has been found guilty in the United States of uttering forged 
paper, but has not been sentenced, is still “charged” with the crime within 
the meaning of the Ashburton treaty. 

A magistrate having committed a prisoner under a defective warrant to 
await a surrender, and a writ of habeas corpus having been sued out, 

Held, That the substitution of a second warrant was proper, if made at any 
time before the return of the habeas corpus. 

The description of a forged instrument as a “certain forged and counterfeit 
fractional note, commonly called postage currency of the United States, given 
for the payment of fifty cents, and issued by the Secretary of the ‘Treasury of 
the United States,” is sufficient under the treaty and the act of 24 Vic. cap. 6, 

Whether a judge of the Court of Queen’s Bench sitting in chambers has 
power to review the decision of the committing magistrate upon the evidence. 


Quere. 


This was a writ of habeas corpus issued from the court of 
Queen’s Bench for Upper Canada, and directed to the keeper 
of the common jail of Essex County, commanding him to have 
before a justice of one of the superior courts of the Province, 
sitting at Osgood Hall, Toronto, in chambers, the body of 
Asher Warner, together with the day and cause of his taking 
and detention. : 

The jailer stated in his return that the prisoner was detained 
by virtue of two warrants of commitment delivered to him by 
Francis Caron, Esq., police magistrate of the town of Windsor, 
to whom a writ of certiorari had also been issued for the pro- 
duction of the recurd and evidence. The return also set forth 
the reception by the sheriff of Essex County of a warrant of 





1 We are indebted to Henry B. Brown Esq., U S. Distriet Attorney for 
the Eastern District of Michigan, for the report of this interesting case. 
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extradition from the Governor-General, commanding the sur- 
render of Warner to the United States’ authorities. 

The facts of the case are briefly as follows : 

The prisoner was arrested in January, 1864, at Cleveland, 
Ohio, for passing upon one Edwin E. Beaman a piece of coun- 
terfeited postal currency, and was found guilty by a jury of 
the Circuit Court of the United States for the northern district 
of Ohio. While still on bail, and pending a motion for an 
arrest of judgment and a new trial, he fled to Canada, and his 
bail paid the amount of his recognizance. In August he was 
arrested at Windsor, as a fugitive from justice, and on the fifth 
of September was committed by the police magistrate to await 
a warrant of extradition from the Colonial Government. A 
writ of habeas corpus having been sued out by Warner, a sec- 
ond mittimus was substituted in place of the first, and was 
delivered to the jailer after the service, but before the return of 
the habeas corpus. During this same interval between the 
service and return of the writ, the sheriff of Essex County 
also received the warrant for the surrender of the prisoner to 
the authorities of the United States. The remaining facts suf- 
ficiently appear in the opinion of the judge. 

The case came on to be heard before Mr. Justice Hagerty, of 
the Queen’s Bench, in chambers. In the argument it was ad- 
mitted that under the decision in Anderson’s case (11 U. C. C. 
P. 1), and ex parte Besset (6 Q. B. 481), the first warrant of 
commitment issued by the police magistrate was void, since it 
did not specify that the prisoner was to remain in custody until 
the surrender should be made by virtue of the treaty, but sim- 
ply until delivered according to law. It was also conceded that 
the warrant of extradition was defective ; it being a letter patent 
under the great seal of the province, and not a warrant under 
the hand and seal of the Governor as required by the Canadian 
act. " ; 

Mr. Gwynne, Q. C., assisted by G. D’Arey Boulton, now 
moved for the discharge of the prisoner on the following 
grounds : 

(1.) The police magistrate was functus officio at the mo- 
ment of delivering the first warrant to the jailer, and had no 
power to substitute a secund. Even if this substitution were 
otherwise proper, it could not be made after the service of the 
habeas corpus, and the prisoner must still be held to be detained 
under the first warrant, which is conceded to be insufficient. 

(2.) The prisoner, having already been convicted in Ohio, 
is no longer ‘* charged” with the crime within the meaning of 
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the Ashburton treaty. Sec. 1 of the Canadian Statute of 24 
Vic., Cap. 6, provides for the committal of the party charged, 
only ‘*upon such evidence as according to the laws of this 
province would justify his apprehension and committal for trial 
if the offence had been here committed.” And Sec. 4 of the 
same Act provides that *‘ the Governor, by warrant under his 
hand and seal, may order the person so committed to be deliv- 
ered up to the United States to be tried for the crime.” The 
whole design of the treaty, and of the statute passed to give it 
force, was to secure the surrender of criminals who have fled 
before trial, and the moment the trial is finished, ,by the verdict 
of a jury, they cease to operate. 

(3.) Even the second mittimus does not disclose an offence 
specified in the treaty. ‘*A certain forged and counterfeit 
fractional note, commonly called postal currency of the United 
States, given for the payment of fifty cents, and issued by the 
Secretary of the Treasury of the United States,” does not 
describe a paper recognized by the treaty or by our statutes, 
which have reference only to such as is properly called nego- 
tiable paper in commercial countries. 

Mr. Richards, Q. C., on behalf of the Crown, with whom 
was H. B. Brown, Assistant U.S. District Attorney for the 
Eastern District of Michigan, contended, 

(1.) To say that the magistrate was /unctus officio from the 
time of delivering the first warrant of commitment to the jailer 
and the transmission of the evidence to the Colonial Govern- 
ment, would be a virtual denial of the right of a committing 
magistrate ever to substitute a second warrant. But it is uni- 
versally conceded by the authorities that this substitution may 
be made, and made at any time before the service of the habeas 
corpus. There is no reported case in which it distinctly appears 
that the substituti>n was made after that time, but in several it 
appears strongly by inference, and the arguments by which 
these substitutions are sustained would apply equally well to 
cases where the substitution was made after the service of the 
writ. Jn re Phipps, 11 Weekly Rep. 7, 30: In re Smith, 3 
H. & N. 227: Ex parte Cross, 2H. & N. 354: Regina v. 
Richards, 5 Q. B. 926: In re Elmy § Sawyer, 1 Ad. & EL. 
843: Ex porte Page, 1 B. & Ald. 568, 572:  Barker’s case, 
1 East. 186. 

(2.) The prisoner never having been sentenced, is still 
‘‘charged” or accused of the crime within the meaning of the 
treaty. The words cited in Sec. 1 of the Act of 24 Vic. Cap. 
6, refer only to the weight of evidence required to commit the 
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party, and not to the séatus of the case in the American courts. 
The words ‘* to be tried,” in the 4th Sec. of the same Act, are 
mere surplusage, and cannot be interpreted as restricting the 
operation of the treaty. Parliament would have no more 
power to nullify the treaty by a clause of this kind, than to 
enact that no person chargel with the utterance of forged 
paper should be given up. In a great majority of cases the 
demand for surrender is made before trial, and it is probable 
that this presumption suggested the words referred to ; but it is 
obvious that this Government has no power to compel a trial in 
the American courts, and on no other hypothesis could these 
words have any legal effect. Is it not absurd to suppose that 
the treaty was intended to cover cases as long as there was any 
doubt about the guilt of the party charged, but as soon as all 
doubt is removed by a verdict it should cease to operate? 

But even if these words be regarded as material they could 
not affect this case, as the trial is not yet ended. It is true the 
prisoner has been found guilty by a jury, but his trial and con- 
viction is not complete until sentence has been pronounced. A 
conviction is defined in the law dictionaries (see Burrow § 
Burrill) as ‘* the judgment of the Court upon a verdict of 
guilty.” See also Burgess vy. Boetcfeur, 7 Man. & Granger, 
498: The King v. Turner et al., 15 East. 570: Regina v. 
Ackroyd, 1 Car. & K. 158: 2 Hawks, P. C., 150, 524. 
There appears also to be a motion for a new trial still pending. 

(3.) The description of the forged instrument in the war- 
rant is sufficient, since it appears to have a commercial value 
beyond the intrinsic value of the material upon which the note 
was written. 

Hacertry J.—On the 6th Oct., 1864, a writ of. habeas 
corpus was issued by Mr. Justice J. Wilson, addressed to the 
keeper of the common jail of Essex, to bring up the body of 
Asher Warner with the day and cause of his being taken and 
detained. 

On the 20th inst. the jailer produced the body and returned 
that he had been in his custody since the 5th September last, 
under a warrant from the police magistrate at Windsor, deliv- 
ered to him that day ; and that since the receipt of the hudbeas 
corpus, and since a former informal return made by him to said 
writ, setting forth only a copy of the warrant, and on the 15th 
of Oct. inst. .» the said police magistrate delivered to him the 
warrant of commitment also annexed. And that on the said 
15th of October the sheriff had handed to him the warrant 
under the great seal of the Province, dated the 1st Oct. inst., 
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and that said Warner is in his custody under said respective 
warrants. 

The first warrant stated that Warner was charged on the oath 
of persons named, that he had, on or about 7th January last, in 
Ohio, uttered, offered, &c., a certain forged paper (describing 
it) and directed prisoner to be kept, to be dealt with, until he 
should be delivered from your custody according to law. 

The warrant received on the 15th Oct. sets forth that War- 
ner was charged on the oath of Earle Bill, with having com- 
mitted within the jurisdiction of the United States of America, 
the crime of the utterance of forged paper, to wit, with having, 
on or about the 26th January, 1864, at Cleveland, Ohio, felo- 
niously uttered, offered, and disposed of, and put off as true, a 
certain forged paper, to wit, a certain forged and counterfeit 
fractional note, commonly called postage currency of the United 
States, given for the payment of fifty cents, and issued by the 
Secretary of the Treagury of the United States, with intent to 
defraud one Edmund Beaman; he, the said Warner, then 
and there, knowing the same to be false, forged, and counter- 
feit, that a warrant had been issued at Cleveland, and Warner 
had fled to th's Province, that he had been brought before the 
police magistrate on a warrant issued on such information, that 
such evidence had been adduced as according to the laws of this 
Province would justify the apprehension and committal for trial, 
if the crime of which he is so charged had been committed in 
this Province. The warrant then commits him to jail to re- 
main until surrendered according to stipulations of the treaty 
existing between Her Majesty and the said United States, 
ratified August 9, 1843, and commonly known as the Extra- 
dition or Ashburton Treaty, or until discharged according to 
law. This is dated 5th Sept., the same day as the first war- 
rant. 

The first question to be considered is, whether there is a valid 
cause of detention returned. 

Mr. Richards, for the Crown, concedes that the first warrant 
cannot be supported since the decision Jn re Anderson, as the 
conclusion is insufficient. 

Messrs. Gwynne and G. D. Boulton for the prisoner, object, 
firstly, that the second warrant cannot be resorted to, having 
been received after the receipt of the Aubeas corpus, and was 
after the informal attempt to make return. They also urge 
that if receivable it does not disclose an offence within the 
treaty, that the utterance of forged paper is not shown in this 
warrant. 
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I think this last objection not entitled to prevail. ‘¢ A note, 
commonly called postal currency of the United States, given 
for the payment of fifty cents and issued by the Secretary of 
the United States,” may in my judgment be fairly assumed to 
be a subject for forgery, and its utterance the utterance of 
‘‘forged paper.” Our own statute applies to the forgery or 
uttering of any bill, note or undertaking or order for the pay- 
ment of money purporting to be bill, note or undertaking, 
&c., of any foreign Prince or State, or of any minister, 
officer in the service of any foreign Prince or State, &c., or of 
any person or company of persons resident in any country 
under dominion of Her Majesty. 

To the objections that this second warrant cannot be relied on, 
several cases are cited by Mr. Richards. Ex parte Page, B. & 
A. 571, and the case of Rex v. Gordon, cited in the notes when 
the second warrant was received after the hubeas corpus issued, 
and only the day before prisoner was brought up, seem to me 
to establish the right to rely upon it. 

Reg. v. Richards, 5 Q. B. 927, recognizes the right to return 
and rely in a second warrant, lodged, however, before the habeus 
corpus issued, Lord Denman saying, ‘‘ It is impossible not 
to see that the jailer has returned good warrants upon which 
the parties may lawfully be detained.” 

In ve Phipps, 11 W. R. 730, is also to the same effect. The 
object of the writ of habeas corpus is to prevent illegal detention, 
and it requires the production of the prisoner, with the cause of 
his being detained ; I can see no reason why any valid commit- 
ment received by the jailer up to the moment of making his 
return, may not be properly looked to. The object of this is 
obtained ; nor could I see that the receipt of the commitment 
before or after the issue or receipt of the habeas corpus, can make 
any difference. Mr. Gwynne also objected that as the magis- 
trate had after his first warrant transmitted copies of the testi- 
mony t» the Government, or even after committing prisoner in 
the first instance, he was functus officio. It seems to me that if 
this objection prevail, it must be equally fatal to all cases in 
which second warrants or commitments have been so often al- 
lowed to be lodged and relied upon. I am therefore of opinion 
that the return to the Aabeas corpus shows a good cause of de- 
tainer on the face of it. A writ of certiorari has brought up 
all the papers and proceedings before the police magistrate, and 
I now am asked to review his decision and to decide that the 
facts show the case to be not within the treaty. Assuming 
that I have the right to review the evidence, the facts are very 
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It appeared before the police magistrate that Warner was 
arrested on this charge in Ohio, 8th January, 1863. That an 
indictment of six counts charging both forging and uttering 
was found against him, and in the May term of the United 
States Court he was arraigned, pleaded and tried. He was 
found guilty on the 21, 4th and 5th counts, for the uttering, 
&e., and acquitted on the others. He then gave notice of mo- 
tion in arrest of judgment, and he was admitted to bail to 
appear from day to day to abide the order and judgment of the 
court. 

On the 23d May there is an entry that in this case the Dis- 
trict Attorney appeared, that Warner was three times solemnly 
called to come into court and abide the judgment according to 
his recognizance, that he made default as did his bail, and the 
recognizance was declared forfeited. 

The motion in arrest of judgment with all counsels’ reasons 
therefor, appear to have been filed on the 24th May. 

On the 2d June a warrant tested in the name of Chief Jus- 
tice Taney appears addressed to the marshal to take Warner 
and have his body forthwith before the United Stites Circuit 
Court, to answer on an indictment presented by the Grand 
Jury, and now pending in said court against him. 

On the 15th July it appears that his surety paid $3,500, the 
amount of the recognizance. 

That on the 12th July (according to the clerk’s certificate) 
Mr. Justice Swayne, presiding Judge, delivered an opinion 
overruling the motion in arrest ; that no entry was made on the 
journal of the proceedings of said court by direction of the 
Hon. H. V. Wilson, District Judge, and one of the said Cir- 
cuit Judges, for the reason that an application was made for a 
certificate of opposition of opinion between said judges, on the 

ints made on said motion, and that no action had been taken 
by the court on said application, and that no motion for a new 
trial has been filed. ~ 

If it was necessary for me to review the decision of the 
magistrate, I should say that the evidence of criminality taken 
before him was sufficiently within the meaning of the treaty and 
statute. 

But the point chiefly pressed for the prisoner was, that as he 
had been tried and found guilty, his case was not affected by the 
treaty. In addition to the evidence from official documents, the 
District Attorney who was examined swore that the motions 
for arrest of judgment and a new trial have not been disposed 
of, and the accused has not been sentenced. 
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He also swore that the fractional currency was in general use 
as a circulating medium in the States. 

The general object of the treaty is declared to be, that each 
power should deliver up to justice all persons who being charged 
with the crime of murder, &c., &c., committed within the juris- 
diction of either of the high contracting powers, should seek an 
asylum or should be found within the territories of the other, 
provided that this should, only be done upon such evidence of 
criminality as according to the laws of the place where the fugi- 
tive or person so charged should be found, and justify his appre- 
hension and committal for trial, if this erime or offence had 
been there committed. There our late statute provides that 
certain functionaries on complaint on oath, charging any person 
found within the limits of the Province with having committed 
any of the crimes mentioned in the treaty, may issue a warrant 
for the apprehension of the person so charged ; may examine 
witnesses touching truth of such charge, and then if the evi- 
dence should justify his apprehension and committal for trial of 
crime committed here, a warrant might go for his committal to 
jail, under the treaty, &c. ; and Sec. 4 provides that the Gover- 
nor, by warrant under his hand and seal, may order the person 
so commited to be delivered up and to the United States, to be 
tried for the crime of which such person stands accused, and 
such person shall be delivered up accordingly. 

_[am pressed now to decide that the treaty and statute do not 
provide for the case of a person.against whom a verdict of 
guilty has been rendered, and who becomes fugitive between 
verdict and judgment. 

I think this depends on the significance of the words 
‘¢ cha: ged with the crime of murder.” Our Sovereign contracts 
(and Parliament sanctions her contracts) to deliver up any per- 
son who being so charged seeks an asylum on British ground. 

I do not feel pressed in our local act as to the Governor deliv- 
ering him up to be tried for the crime. If he should be 
a proper subject for detaining, we have rothing to do with 
the subsequent disposition of the offender, and the words can- 
not, I think, affect the offender. In what sense then did the 
treaty make use of the words ‘* being charged with the crime 
of murder,” in a strictly technical or in a popular and wise 
sense ? . 

The object of the treaty was doubtless to prevent the ends of 
justice being defeated by the escape of an offender amenable to 
punishment. The contracting parties may, I think, be safely 
assumed not to have desired to deliver up persons suspected of 
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or liable to be arraigned and tried for crime, and to extend 
complete protection to those actually proved to be guilty thereof. 
The murderer escaping from the dock, immediately on hearing 
the verdict of guilty, would thus find a sacred asyluia in Can- 
ada, although a week before he had been delivered up under the 
treaty to await his trial. Technically speaking, after verdict of 
guilty, and certainly after judgment, a man is incorrectly spoken 
of as charged with the crime. The charge may be said to be 


‘merged (at all events after judgment) in the conviction. In the 


treaty it may not have so narrow a censtruction. As Tindal 
C. J. says in one of the cases cited (7 M & G 504.): The 
word **conviction is undoubtedly rerbum acquivocum. It is 
sometimes used as meaning the verdict of a jury, and at other 
times, in its more strictly legal sense, for the sentence of the 
covrt. The question is, in which sense is it used in the statute 
under consideration. If the verdict of a jury, or confession 
by the party, were sufficient to justify the statute, a door will 
be equally open to fraud. So again the word acquittal is rerbum 
aequivocum. It is generally said that a party is acquitted by 
the jury, but in fact the acquittal is by the judgment of the 
court.” 

It seems to me that I should not hold the words of the treaty 
to too narrow a construction, that if the words used to carry out 
a design of general utility can properly be construed so as to 
give effect to and not defeat that design, I am bound to adopt 
the larger construction. ! 

In the very late case of Reg. vy. Tirnan et al., L. T. N.S. 
400, Coburn C. J. uses language worthy of note on this very 
treaty. ‘* It seems to me that the moment you say you will give 
up offenders with a view to promote the large interests of justice 
throughout the whole civilized world, as a matter in which all 
nations have a common interest, you must then look to see 
what is the extent and scope of the mischief you thus desire to 
counteract and pr:vent.” 

lf the language of the statute is large enough to comprehend 
both these kinds of mischief, it is highly inexpedient to restrict 
it to one only. The Chief Justice was overruled by the rest of 
the court on the ground that as piracy on the high seas, being 
an offence against all nations, and therefore triable in England 
as well as America, the alleged pirates could not be given up 
under the treaty, which only governs cases where the person 
has sought asylum in a country where the offence cannot be 


tried. 
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I have arrived at the conclusion that the words of the treaty 
are wide enough to comprehend, at all events, the case of an 
offender who has become a fugitive from justice before judgment 
given against him for the offence. 

It is because of this prisoncr’s own act that judgment did not 
at once follow the verdict He tried to obtain a reversal, gave 
bail to appear, and then flies from justice. I think I may still 
hold him to be comprehended under the words ‘‘ charged with 
the crime of the utterance of forged paper,” and that none of 
the words subsequently used can narrow this meaning. 

The provisions as to the evidence of criminality being suf- 
ficient to justify his apprehension and committal here, merely 
furnish a test as to the kind of evidence required. 

If my opinion had been favorable to the prisoner on the ob- 
jections taken, I would have required further time to consider 
before directing his discharge on habeus corpus, if the warrant 
appeared suffici ient. I share the grave doubts entertained by the 
late Sir John Robinson as to the rights of the judges to inter- 
fere by this writ, except in the case specially provided for by 
the fourth section of our Provincial statutes, where the prisoner 
is kept over two months after conviction. ‘‘ It may be a ques- 
tion, since the whole proceeding is founded on a public treaty 
between two sovereign powers, whether each party to that 
treaty cannot hold the other to a compliance with its terms 
without impediment from the exercise of a jurisdiction over 
the subject matter within either country beyond what is provided 
for in the treaty. 20U.C.Q. B. 166. 

I also refer to the case in 11 C. P., U. C., Re Anderson. - It 
is true that since Anderson’s case a statute has been passed 
here making some alterations in the words as to the judge or 
magistrate adjudicating, on the sufficiency of the evidence. It 
must be borne in mind ‘that the last act, withdrawing the case 
from ordinary Magistrates, appointed the Judges of Superior 
and County Courts, Recorders and Police Magistrates as per- 
sons fit to perform the required duties. 

I have to treat Mr. Carron’s warrant precisely as that of one 
of my brother judges ; and if the warrant be unexceptionable, I 
am not free from the doubts above suggested. In England, 
however, the judges seem to feel no difficulty on this head, but 
the machinery provided for carrying the treaty into effect is very 
different. 

As my judgment proceeds on other grounds, I express no 
positive opinion on this point. I direct the prisoner to be re- 
manded to the custody of the Jailer of the County of Essex. 
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DIGEST OF RECENT OASES.' 





LICENSE. 


A having been allowed to form a watercourse on P’s land, 
P subsequently leased part of the land to B, who thereupon . 
stopped the watercourse. A having sued B, and alleged, 
among other things, that he had stopped it in an unreasonable 
manner, 

Held, that the lease operated as a revocation of the license ; 

Held, also, that to support his allegation, A must show that 
it could have been stopped elsewhere with less damage to him- 
self, and doing no damage to any third party or to B himself.— 
Roberts v. Rose, Exch. May 4, 1864. 


MARRIAGE AND Divorce. 


The mere fact of insanity without more, is not a sufficient 
ground for a decree of nullity of marriage. = * 

To disable one to contract, the disease must be of such a 
nature, or of such severity, that the person is incapable of 
exercising a rational judgment on the subject in question. 

A person actually insane may acquire a home in the place of 
her actual residence, if she has sufficient capacity to choose her 
residence. 

A woman insane at the time of her marriage and afterwards, 
and whose marriage is decreed to be null for that cause, may 
gain a settlement by her residence in the house of her husband, 
if she has sufficient property, and intellect sufficient to choose a 
home.— Concord vy. Rumney, N. H. Supreme Ct. Merrimack Co. 


New TRIAL. 


It is a well settled rule that equity will not interfere to grant 
‘a new trial in an action at law, however unjust the judgment 





1 These abstracts have been taken from the reports of recent English cases 
in the different periodicals, mainly from the Weekly Reporter, an excellent and 
reliable journal of legal matters, from advance sheets of the official reports, 
kindly furnished us by the reporters of the various States in which the decis- 
ions were rendered, and from reliable legal journals in this country. 
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or great the hardship, unicss the judgment was obtained through 
fraud, accident, or mistake, unconnected with any negligence 
or inattention on the part of the judgment debtor. 

Where, however, the garnishee in a process of foreign attach- 
ment, in which he had employed counsel, and had appeared and 
disclosed and been found not indebted, was served with a process 
of scire facias founded upon that proceeding, and failed to appear 
in the erroneous belief that the counsel retained by him in the 
original proceeding would, as a matter of course and of pro- 
fessional practice, appear for him in the scire facias without a 
further retainer, and in consequence of his not appearing, judg- 
ment was rendered against him upon default, it was held that 
he was not to be regarded as guilty of such negligence as should 
deprive him of the ‘aid of a court of chancery for the opening 
of the case. 

The scire facias, though technically a new action, is not 
strictly such, but is a further proceeding in consummation of 
that commenced by the original process ; and it seems to have 
been, to a considerable extent, especially formerly, the under- 
standing of the profession, that counsel retained in the original 
proceeding were also retained to appear in the scire facius.— 
Calvin Day v. Gideon Welles, Executor, 31 Conn. 344. 


PARTNERS AND PARTNERSHIP. 


A copartner has no right to endorse a promissory note with 
the name of the firm for the purpose of raising money for his 
individual uses; or, to cover up such unauthorized use of the 
name of the firm, to direct that no notice of the dishonor of the 
note should be given to the firm, or that notice should be given 
in such mode as to insure that it shall come to his hands only ; 
but if he does conduct thus unfairly towards his copartners 
under circumstances which do not apprise the discounters of the 
note of the wrong practised upon the firm, and they have no 
notice of it, the firm will be bound both by the endorsement 
and the waiver of notice, or the mode of notice directed. 

It is for the jury, and not the court, to construe the meaning 
of members of a firm in a conversation introduced to prove the 
power of one of them to use the name of the firm in his private 
transactions; and to determine, whether the power spoken of 
as allowed to the copartner was in the business of the firm, or 
in his private business. 

Cumulative evidence, discovered since the verdict, will not 
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afferd ground for a new trial, unless it be so controlling upon 
the point to which it relates that it will probably change the 
verdict.—Windham County Bank v. H. L. Kendall § Co. 


7 R. I. 4 Ames, 77. 


PARENT AND CHILD. 


A son may be charged for necessaries furnished to his father 
at his request, but such request must be proved. 

A request will not be inferred from the natural duty of reliev- 
ing and supporting a needy parent. Without such request a 
son cannot be charged for the support of a parent standing in 
need of relief, except in compliance with the terms of the 
statute relative to the support of the poor. 

The liability of a child for the support of his parent, does 
not depend on his residence, nor on the settlement of the parent. 

A writ in favor of ** the inhabitants of the town of L,” does 
not describe the corporation properly, but it may be amended.— 
Lebanon v. Griffin, N. H. Supreme Ct. Grafton Co. 


PATENT. 


Y took out a patent for obtaining paraffine oil and paraffine 
from cannel coal by distilling it at a temperature gradually 
raised to low red heat, but never exceeding that point. Paraffine 
had been previously cbtained from coal, but in very small quan- 
tities. The process of dry distillation by gradually raising the 
temperature, was well known, but by applying that process to 
eannel coal, Y had produced paraffine oil, and paraffine in large 
quantities. 

Held, that there was sufficient novelty to support the patent. 

What the law looks to is the inventor who finds out and 
introduces a*manufacture which supplies the market for useful 
and economical purposes, with an article which was previously 
little more than the ornament of a suecess.— Young v. Fernie, 


V. C. Stuart's Court, May 26, 1864. 


Poor DeEsrtor. 


The plaintiff was arrested on an execution, and gave the bond 
provided by statute. The last day of the six months was Sun- 
day. He commenced his disclosure on Saturday, but the pro-— 
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ceedings not being completed, the justices adjourned to meet at 
the jail on Monday. Before the expiration of the six months, 
the debtor, to save a breach of the bond, voluntarily surren- 
dered himself and went into jail. He was allowed to take the 
poor debtor oath on the Monday following by the justices, who 
gave him a certificate thereof, by force of which he demanded 
his release of the keeper of the jail; which being refused, he 
brought an action of.personal replevin against the jailer: Held, 
that the action could not be maintained ; and that the defendant 
have judgment for a re-delivery of the body of the plaintiff, to 
be disposed of as the law provides. May J. dissenting.— 
Garland vy. Williams, 49 Me. 16. 


RiguHts AND REMEDIEs. 


The 19th section of the insolvent act of 1853, provides that 
‘¢if any creditor shall present a claim against any estate in 
settlement under the provisions of this act, who has any secu- 
rity for such claim by mortgage, attachment, or other lien upon 
any property belonging to the estate, it shall be the duty of the 
commissioners on such estate to inquire into the cash value of 
such security, and report the same to the court; and unless 
such creditor shall elect to relinquish such security, he shall be 
entitled to a dividend only upon the excess of such claim above 
the value of such security.” Held, that the provisions of this 
section did not apply to security upon real estate situated out of 
the State, such real estate not being a part of the assigned 
estate. 

A creditor residing in the State of New York, who had 
security for his claim by a mortgage of real estate in that State, 
presented his claim against an assigned estate in settlement 
under the provisions of the insolvent act of 1853. While the 
claim was pending before the commissioners on the estate, the 
legislature, in 1861, passed an act enacting that the provisions 
of the 19th section of the insolvent act « be, and the same are 
hereby extended to any and all securities by mortgage or other- 
wise, held by any creditor for any claim presented by him against 
any estate in settlement under the provisions of said “act.” 
Held, 1. That this act was applicable to estates in settlement 
at the time it was passed, and was not to be construed as apply- 
ing solely to estates afterwards assigned. 2. That the act was 
not unconstitutional or invalid as impairing a vested right of the 
creditor to a full dividend in the estate assigned. 
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In 1862, and while the estate was still in settlement, the 
legislature passed an act in two sections, the first of which was 
in the words of the act of 1861, with the following provision 
added :—** Provided, that this act shall not be applied to or 
affect any estate now in progress of settlement ;” and the second 
of which repealed the act of 1861. Held, that the above pro- 
vision of the first section applied to the whole act and not to the 
first section merely ; and that consequently the repeal of the 
act of 1861, by the second section, did not affect estates then 
in the course of settlement. 

As the act of 1861 merely directed as to future proceedings 
in the settlement of assigned estates, it was not to be regarded 
as retrospective, in the ordinary sense of that term, although 
operating upon estates already assigned and in the course of 
settlement. 

The right of a person to the remedies which the law furnishes 
for the enforcement of his rights, is not a vested right, which 
may not be impaired by legislation. Such remedies may be 
changed or taken away, although the rights of parties may 
suffer detriment from the change. 

A creditor of an assigning debtor acquires no vested right in 
the estate by means of the assignment. The trustee is the 
agent of the law, and all the proceedings in the future settle- 
ment of the estate are subject to the will of the legislature — 
Mechanics’ and Farmers’ Bank of Albany. Appeal from Probate. 
31 Conn. 63. 


” 


SALE. 


The sale in one transaction, of several kinds of mining shares, 
will not be set aside for misrepresentation if the person seeking 
relief is unable to restore all the shares he has taken. Other- 
wise, where the sale is of shares of one kind only, 

It seems a plaintiff seeking to set aside a sale of shares, is 
not bound to pay calls on them to prevent forfeiture, after 
filing his bill. 

The inability of a plaintiff to restore certain shares which 
have been forfeited for non-payment of calls since his bill was 
filed, does not deprive him of his right to have the sale of such 
shares and others to himself set aside. 

Defendant, by means of misrepresentations, sold to the plain- 
tiff twenty shares in N (a mining company), twenty in B, 
twenty in C, twenty in S B, and twenty in BB, all in one 
transaction, and in a subsequent transaction one hundred other 
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shares in N. Before filing his bill, plaintiff sold twenty of the 
N shares, and suffered the remaining hundred of the N shares 
to become forfeited in form (though not in substance) for non- 
ayment of calls. These hundred became forfeited in substance 
after the filing the bill, with the full knowledge of the defendant. 
Of the shares in B, C, S B, and B B, some became forfeited 
after the filing the bill, and others were never forfeited. 
Held, that under the circumstances, the plaintiff was entitled 
to have the sale set aside. — Muturin v. Tredennick, V.C. Wood’s 
Court, April 14, 15. 


Set-OFrr. 


Three promissory notes made by the defendant payable to 
J. S. R., and amounting, with interest, to $1,548.83, whereby 
J. S. R. endorsed, after maturity, to the plaintiff, to secure the 
payment of $1,200, due from J. S. R. to J. G. The plaintiff 
having sued the notes, as trustee for J. G. and J. S. R., the 
defendant pleaded in set-off a claim against J. S. R. for the 
rents of three houses and lots, which he alleged had been col- 
lected by J. S. R. for him; Held, that the set-off could not be 


allowed ; the notes and suit being the notes and suit of the 


plaintiff, and not of J. S. R.; and the mere statute right of 
set-off, as distinguished from a set-off by agreement, not being 
an equity attached to the notes, and subject to which the plaintiff, 
receiving them when overdue, took them.—Trafford v. Hull, 


7 R. I. 104. 


Towns AND Town OFFICERS. 


Towns have no authority, as part of their ordinary powers, 
to raise money to pay bounties to volunteers in the military 
service of the United States. . 

An act authorizing towns to raise money to encourage enlist- 
ments, will not be construed iv allow towns to raise money to 
be paid to persons who have already enlisted. 

A vote to pay a bounty to those who have enlisted, or shall 
enlist, &c., will be held invalid as to those who had enlisted at 
its passage. It will be held valid as to those who afterwards 
enlist, notwithstanding the two objects are embraced in the 
same vote. 

Copies of ppers on file, or of record in the departments at 
Washington, suthenticated by the signature of the Secretary, 
and the official seal, are admissible in evidence.—Crowell v. 
Hopkinton, N. H. Supreme Ct. Merrimack Co. 





